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PREFACE

Numerous b il ls  have been introduced, in the General Assembly o f Maryland 

from time to time to amend the Divorce Laws o f the State and some of these 

have been enacted but there has been no general revision o f the Divorce Laws 

o f Maryland. At the last session o f the Legislature,, a b i l l  was passed reduc­

ing the period required for divorce on the ground o f voluntary separation 

from five  to three years. The Governor vetoed this b i l l  on the ground that 

there had been no study o f the subject and suggested that there should be a 

thorough study o f the divorce question. As a result o f this suggestion,, the 

Legislative Council instructed the Research Division to make this study.

This report contains an outline o f the grounds for divorce in Maryland 

as well as a comparative analysis o f the grounds fo r divorces granted in Mary- 

land fo r certain years and the several proposed changes in the Divorce Laws.

The preliminary draft o f the report was submitted to Judge Ogle Marbury, 

Chief Judge, Court o f Appeals; Judge Joseph Sherbow, Supreme Bench o f B a lt i­

more City; former Judge E li Frank; professor John S. Strahorn, Jrc „ Univer­

s ity  o f Maryland Law School; Messrs. Gerald W0 H ill and Mason F.. Morfit, Ex­

aminers and Ward B: Coe, Master in Chancery, Baltimore; and Mr. Gerald Monsman, 

Counsel, Legal Aid Bureau for criticism  and many helpful suggestions were re­

ceived. Our appreciation is  hereby extended to them. Thanks are also due to 

the Bureau of V ita l S tatistics o f the State Department o f Health,, the Commis­

sioners of Uniform State Laws, Judges, Clerks of Court and Bar Associations o f 

the State for assistance rendered and suggestions made in connection with this 

study.

HORACE E. FLACK
Secretary and Director o f Research

City Hall, Baltimore 2 
February 11, 19^6
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DIVORCE IN MARYLAND

The problems and implications o f a growing rate o f divorce have been 

f e l t  in Maryland as in a l l  other American jurisd ictions, culminating most 

recently in a suggestion by Governor Herbert R, 0£Conor that the entire sub 

je c t be studied,.

The immediate cause o f the Governors request was Senate B il l  29U o f 

the 19^5 session o f the Legislatures, which would have reduced from fiv e  to 

three years the period o f voluntary separation required as a ground fo r ab 

solute divorce. The b i l l  was passed by the General Assembly, though against 

considerable opposition and a fte r  having been k illed  and then revived in 

both houses„ I t  was vetoed by the Governor,, and in his veto message (19^5 

session laws, p„ I 98O) he suggested the need fo r  a study o f the whole ques 

tion„ The Council’ s study has ranged widely over the substantive grounds 

fo r  divorce and also into the procedural and evidential requirements for 

obtaining one,

A, Intreduction

Divorce as we now7 speak o f i t  is  a re la t iv e ly  modern institution, 

though i t  may be traced back at least eight or nine centuries in English 

law, Until almost the time of the American Revolution, however, English 

divorce cases were exclusively within, the province o f the ecclesiastica l 

courts, which had long existed as co equals of the c iv i l  courts and had 

ju risd iction  not only in a ffa irs  o f the clergy but also in such a ffa irs  o f 

the la ity  as concerned "the health o f the soul.,,11 Most o f the divorces 

granted by the ecc les iastica l courts were what we know as lim ited, or a 

mensa et thoro, from bed and board. These carried no right o f re-marriage. 

The few divorces granted which we would term absolute (or a vinculo matri-
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monli„ from the bonds of matrimony) were fo r  causes ex isting at the time o f 

marriage, as impotence, or a pre existing marriage, in our terminology they 

were rather annulments than divorces.

Such was the situation in England when Maryland was colonized and 

settled , beginning in the l 630ss, For the next century and a half the d i­

vorce law o f the colony was uncertain. There was no ecc les iastica l court 

here, so that that p oss ib ility  fo r  divorce was closed, A b i l l  which was 

pending in the Assembly in March, 1638, would have given to the county

courts thereby erected (though St, Mary's was at the time the only county),
2

ju risd iction  in " a l l  Causes matrimonial," bu+: the b i l l  was not passed.

By the la te  years o f the 17th Century the English Parliament was be­

ginning to grant a very few divorces by special le g is la tiv e  act. I t  was 

perhaps with knowledge o f this development that the Maryland House o f Dele­

gates, in 1701, agreed to hear evidence on a petition  from a husband "that 

an Act might be passed fo r  the divorcement o f him the said Edward ,- and 

Elizabeth his wife and declaring the Children o f her the said Elizabeth Be 

gotten during her Elopement to be ille g it im a te ,, " However, the husband
3

seems never to have appeared to press his petition .

The most certain development o f this colonial period in  Maryland was 

the power o f the courts to decree the payment o f alimony, without divorce.

In every case, o f course, i t  was the wife who sought the payment, a fter the 

separation o f the parties, and by the 18th. Century i t  was well established

Hluch o f the h istorica l material in this section o f the report has been 
adapted from Divorce Lav/ in Maryland, by Geoffrey May, Bu lletin  No, 4 o f the 
series "Study" of~ the Judicial System o f Maryland" by the Judicial Council o f 
Maryland and the Institute o f Law o f the Johns Hopkins University (Jan,, 1932),

p
Proceedings and Acts o f the General Assembly of Maryland, January 

1637/8 September l 66H, in Archives of  Maryland, voi, 1, pp. 39, >*7.
Ubid. , vo l, 24,, pp, 151, 197, 237,
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in Maryland that petitions fo r  alimony, without divorce, could "be heard "by 

the ju d ic ia ry (l acting through the chancellor in equity„

Until the la te  18th Century, therefore, no divorce had ever been 

granted in Maryland, Then, beginning in 1790, the Legislature began to 

grant them by special, act, and during more than half a century i t  greatly 

expanded the p o ss ib ilit ie s  fo r  divorce.

The f i r s t  divorce granted by the Legislature (ch, 25 o f 179°) was 

sought by a husband on the ground that his wife had already been convicted 

o f adultery and o f bearing a mulatto child. Several other decrees were soon 

thereafter granted fo r  the same combination o f causes. At f ir s t  the Legis­

lature insisted that a criminal conviction must have preceded the petition  

fo r  d ivorce5 this requirement was soon relaxed, but fo r  a time the charge 

was required to be a serious one, as adultery or bigamy

In 1307 two divorces were granted fo r  incompatibility,, demonstrated by 

intoxication, cruelty, and fa ilu re  to support (chs„ 39 o f 1806),

The typical special act simply stated the fact o f the divorce, with 

no mention o f the grounds. I t  is  d i f f ic u lt  to establish any le g is la tiv e  pol­

icy , therefore, though enough petitions were rejected to suggest that some 

serious inquiry l ik e ly  was made in each instance.

Perhaps the most famous o f a l l  the le g is la t iv e  divorces was that o f 

Elizabeth Patterson from Jerome Bonaparte, the brother o f Napoleon. Prior 

to the Maryland decree Jerome had deserted her, had had tne marriage annulled 

in France, and had married a German princess. Here again, however, the Mary­

land act gave no reason ftr the divorce (chc 130 o f 1312).

By 1830 over fiv e  hundred le g is la tiv e  divorces had been granted. Until 

I 8l 6 a l l  o f them were absolute, or a vinculo. From 1817 to 1826 a l l  were 

lim ited, or a mens a, and thereafter they were o f both types.
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There were a number o f unsatisfactory aspects to the whole system of 

le g is la t iv e  d ivorce0 In the f i r s t  place, there was no d e fin ite  po licy fo l  

lowedi most o f the acts gave no hint as to the grounds,, and few people knew 

what went on in the committees or on the f lo o r  o f the two houses,, Frequently 

the House and Senate disagreed upon what action to take, so that even i f  

the ir d ifferences were la te r  composed the general fee lin g  o f uncertainty re­

mained, There was critic ism  on procedural grounds, too,, fo r  the Legislature 

was less concerned than the courts with such ju d ic ia l n iceties as notice 

and hearings and with noticeable frequency i t  passed decrees which shortly 

before i t  had refused* no new grounds fo r  divorce having occurred,, with no 

regard fo r  the ju d ic ia l princip le o f res adjudica ta

The decrees were often vmsatfsfastpryot^hthe parties,, They usually 

granted only the divorce,, with nothing said about such incidental r e l ie f  as 

change o f the w ife - s name, alimony,, custody o f children, and property rights. 

One attempt by the Legislature to insert a provision fo r  alimony in a decree 

fo r  divorce led  to an in teresting situation,, As has been said above, the 

most d e fin ite  development o f the colonial period had been to establish the 

right o f equity courts to grant alimony without a divorce; and when the Gen­

eral Assembly attempted to incorporate alimony into a le g is la t iv e  decree o f 

divorce, the Court o f  Appeals called i t  unconstitutional. The point was 

raised in the Meginnis case (1 G„ & J„ ^-63), with the Court ruling that since 

alimony could be and long had been obtained from the courts i t  was a ju d ic ia l 

function, and that i t s  attempted exercise by the Legislature was in v io la tion  

o f the constitutional requirement fo r  the separation o f powers. A complain­

ant seeking both alimony and divorce,, therefore, had to go both to the courts 

and to the Legislature

In answer to these and other complaints against the policy o f le g is la -
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tive  divorce, attempts to change i t  were introduced into perhaps a dozen or 

more sessions o f the General Assembly, beginning in XSO9 .. F inally, in 18^2, 

i t  was enacted that "the chancellor or any county court o f this State as a 

court o f equity, shall have ju risd iction  o f a l l  applications fo r divorces and 

any person desiring a divorce shall f i l e  his or her p etition  or b i l l  to the 

chancellor or in the county court as a court o f equity „ . „n (ch„ 262 o f 18^1) 

Since the Legislature was not sp ec ifica lly  prohibited from granting divorces, 

hov/ever, i t  continued to do so; and fo r a few years both le g is la t iv e  and jud­

ic ia l  decrees were granted. F inally, in the new constitution o f X85I  (A rt,

3, sec, 21), i t  was provided that "no divorce shall be granted by the General 

Assembly," From that time divorce has been an exclusively jud icia l function.

Be Uncontested Cases,

Whatever may be the grounds fo r  which divorces and annulments are 

granted, a factor to be kept constantly in mind is  that most o f them are not 

contested cases, As a group they d i f fe r  m aterially from the traditional con­

ception o f a court case which, involves an actual contest and argument between 

two parties, with the court acting as a sort o f referee, So fa r as divorce 

lit ig a t io n  is  concerned, this traditional view is  la rge ly  a misconception.

An exhaustive study o f the 33^ divorce, alimony and annulment cases

institu ted throughout the State o f Maryland in 1929 showed that a surprising
1

ly  small percentage o f them were contested. In the f i r s t  place, o f the 33^6 

cases, 18^7 or 56fo were not even answered by the defendant, and i f  they came 

to an actual hearing, were en tire ly  unanswered and uncontested,

*“ ~^Leon Co Marshall and Geoffrey May, The Divorce Court Maryland (1932) 
This study was made under the Judicial CouKcIT"of Maryland ahd'THe'Ths titute 
o f Law o f the Johns Hopkins University, as part o f a series o f studies on 
state courts.
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The other 1U59 cases, "being o f the to ta l, were .answered by the 

defendant and to this extent technically were contested. However, in only 

bl cases, 2„5$ o f the to ta l, was there a d e fin ite  contest at the hearing, 

with a further group o f 3*9$ o f  a l l  the cases fo r  which there were no data 

svQ-il&hle as to whether or not there had been a contest at the hearing 

Very l ik e ly , therefore, there was a bona fid e  contest between the 

parties according to the popular conception o f court cases in not more than 

one out o f twenty divorce and annulment actions. Even here, many o f the 

contests were not on the question o f granting the decree o f divorce, but on 

disputes over such incidental and co lla te ra l matters as alimony, custody 

o f the children, and property settlements.

The authors o f the study o f 19^9 cases concluded that **in large part 

our divorce courts are places fo r  the formal, registration o f decisions a l­

ready reached, voluntarily or involuntarily, by both parties. The fact that 

this formal registration  is  attended by elaborate ceremonies, court costs, 

attorneys8 fees and a 1 cx rgely f ic t it io u s  jud ic ia l controversy does not change 

the essence o f the matter."

This concept of "reg istration " perhaps minimizes unjustifiably the 

State’ s in terest in the marriage status and in divorce, In any event, the 

small percentage o f cases reaching an actual contest must constantly color 

one’ s reaction to the whole problem o f divorce.

C, Grounds fo r  Mari tal  Actions in Maryland «,

There are four types o f lega l action fo r  attacking the marriage re 

lationship, namely, annulment, alimony, lim ited or a mensa divorce, and 

absolute or a vinculo divorce. The f i r s t  and fourth actions end the mar­

riage completely, while the second and third actions cut i t  o f f  only partly.
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In each instance the possible grounds o f complaint are su ffic ien tly  lim ited 

and restricted  as to put Maryland among the conservative states in it s  gen­

era l attitude toward d ivorcen

!«- Annulment , ‘The State Code provides two grounds fo r  declaring a 

marriage void, F irs t, i f  the parties are related within the prohibited de 

grees of consanguinity, the court may so declare, and the marriage thereby 

is  void,. Secondly, i f  there is  a bigamous marriage, the second being per 

formed while the f i r s t  subsists, the second may be declared null and void 

(A rt, 62, secs, 1„ 2, l 6) This power o f annulment was conferred on the 

courts by an act o f 1777 (ch„ 12) ,  so that annulment has been a jud ic ia l 

function fo r  considerably longer than has divorce ,

Although the statute does not specify, marriages which are declared 

null and void by reason o f being bigamous are held to be void ab -in itio , 

from the very beginning and as i f  they had never existed. On the other hand, 

the Court o f Appeals has held that a marriage between uncle and niece is  not 

ipso facto void, but on3.y voidable, and that i t s  n u llity  dates only from the 

time the court has so declared i t  (22 Md, HbS),

In addition to these statutory grounds fo r  annulment, there are other 

powers o f annulment wielded by virtue o f the general ju risd iction  o f equity 

courts, Thuss the marriage o f a person under age is  sometimes annulled. A 

marriage procured by abduction, terror or duress may be declared a n u llity . 

Similarly,, fraud which goes d irec tly  to the marriage as a contract may be 

ground fo r  annulment, as i f  the husband has grossly misrepresented his char­

acter and station  in l i f e .  Among recent unusual cases coming under the gen­

era l heading o f fraud were two in Allegany County in which white women were 

married to men with Negro blood,, one in Baltimore City in which the wife at
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the time o f marriage concealed a pregnancy by another man, and one in Anne 

Arundel County in which the w ife refused to bear childrene

Generally,- the Maryland courts proceed with caution in annulment ac 

tions, requiring c lear and sa tis factory proof on recognized grounds,,

2, A limony,, Alimony may be awarded in any action fo r  divorce, but i t  

also is  an action in i t s  own right and may be sought separately (Art,, 16,. secs.. 

lU. 17 ), However, alimony may not be awarded except on grounds which also 

would ju s t ify  the granting o f some form o f  divorce, so that the two are 

c losely  associated Indeed, alimony in it s  e ffe c t  is  not much d ifferen t from 

a lim ited or a mensa divorce; in both actions the parties are le g a lly  separ 

ated but yet have no right o f marriage

3^ Divorce a mensa et fchoro The grounds fo r  an. a mensa or lim ited 

divorce in Maryland are cruelty o f treatment, excessively vicious conduct, 

and abandonment and desertion. Such a divorce formally separates the par­

ties , though not to the extent o f g iv ing a righ t o f re marriage and often 

adjudicates property rights, alimony, and the custody o f minor children,,

Divorce a mensa has not been a serious social problem. For one thing, 

by the very nature of the action and o f what the complainant usually seeks 

in the decree, there.Is l i t t l e  or no reason fo r  attempting to secure the 

decree without adequate notice to the defendant, as is  discussed in Section 

F o f the report,, For another, the lim ited e ffe c t  o f a decree a mensa has 

meant that an innocent wife might secure one and at the same time retain an 

in terest in the husband’ s property, reducing the p o ss ib ilit ie s  fo r  her being 

thrown as a burden upon society. Only a small minority o f those persons seek­

ing divorce ask fo r  an a mensa decree, and the statutory grounds fo r  i t  have
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bs«n unchanged since the act of 1S&2 which o rig in a lly  empowered the courts 

to hear divorce cases.

Approximately h a lf o f the states have made no provision for lim ited or 

a mensa divorce. In those states which do have it ,  the tendency has been to 

make the same grounds apply both to absolute and to lim ited divorce, with 

the p la in t i f f  being allowed to ask fo r  either type o f remedy, Maryland has 

a separate set o f grounds fo r  each action., For the most part,, this State 

seems to have divided its  grounds fo r  divorce into f,more,? and Hless !! serious, 

making the one set apply to absolute divorces and the other to lim ited d i­

vorces, Some persons have suggested, however,, that Maryland courts require 

such a high standard o f proof in a mensa cases, notably i f  cruelty is  alleged, 

that in practice a lim ited divorce is  harder to obtain than would be an ab­

solute d ivorce.

A mensa divorce satisfys the purposes o f those who stress the indissol­

uble nature o f marriage but who find some sort o f lega l separation necessary 

fo r  practical reasons. Others c r it ic is e  the whole idea o f i t  because i t  

leaves the parties suspended in an indefin ite and uncertain status, neither 

married nor divorced nor s in g le„

40 Divorce a vinculo matrimoniju A high percentage o f the divorce 

cases in the courts involve a decree a v inculo,. Maryland now has six grounds 

fo r such a decree, and proposals to change the divorce laws almost invariably 

concern this branch of the subject., Sim ilarly, the possible need fo r strengthen­

ing some o f the procedural law o f divorce seem always to involve persons who 

are asking for an a vinculo decree.

The six  grounds fo r a vinculo divorce are as follows (Art» l 6, secs,, 4̂0,

41A);
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1. Impotence o f e ither party at the time o f marriage, Provided by 
Ch. 2o2 o f IgUl and has not been changed,

20 Any cause which by the laws o f this State renders a marriage null 
and void ab i n it i o , This provision also has been unchanged since 
the o rig in a l act. The application o f this part o f the divorce 
law is  somewhat uncertain,, as is  discussed in Section I 6 o f this 
report9 but i t  ord inarily is  thought to permit divorces fo r  bi 
gamous and incestuous marriages, which also may be annulled,

3« Adultery. Provided by Ch0 262 of 1841 and has not been changed,.

Uninterrupted, deliberate, and fin a l abandonment fo r at least IS 
months, with no reasonable expectation o f recon cilia tion , Ori 
ginally,. by ch, 252 o f ISUl, this ground fo r  divorce was abandon­
ment and remaining absent from the State fo r  a period o f fiv e  
years By ch, 30b o f 18^4 the requirement became simply deser­
tion fo r  3 years,, and the change from 3 years to 18 months as 
the necessary period fo r  desertion was made by ch 90 o f I 9U1 ,

5° Voluntarily liv in g  separate and part, without any cohabitation, 
fo r f iv e  ccmsecuMve years, without any reasonable expectation 
o f reconciliation . This is  a recent addition, to the lav; o f di 
vorce, having been added by ch0 396 o f 1937- Senate B i l l  29  ̂
o f 19^5 would have lowered the period o f voluntary separation from 
f iv e  to three years” i t  passed.the Legislature but was vetoed by 
the Governor,

6„ Permanent and incurable insanity, i f  the person has been confined 
to an institu tion  fo r  at least three years. This also is  a r e  
cently added ground fo r divorce,, having been enacted by ch, U97 
o f 19I+I

[One further ground fo r d ivorce,. the pre- marital unchastity o f 
the wife,, was authorized by ch, 3̂ 0 o f 18^6 and repealed by ch„
558 O f 1939J

Do Grounds fo r  Divorce in Other States

The laws o f the forty-e igh t states show a wide varie ty  in their a t t i ­

tudes and public po lic ies  toward divorce„ On the one extreme is  South Caro­

lina,, which in it s  constitution (Art. 17r sec, 3) has provided simply and 

d e fin ite ly  that "divorces from the bonds o f matrimony shall not be allowed 

in th is S ta te .!t Furthermore,. as a penalty against those who seek r e l ie f  

elsewhere, and against those who simply disregard their obligations, South 

Carolina has by statute provided that a wife who obtains a divorce in another
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state, or who elopes with another maaf or who simply deserts her husband 

without cause, shall thereby fo r fe i t  her dower rights in her husband's lands 

in South Carolina (19^2 Code, secs0 8583; 858^, 8591),.

On the other extreme are the so-called  “easy divorce51 states. They 

generally have such an in de fin ite  and eas ily  applied ground fo r  divorce as 

"cruelty** or "w ilfu l neglect/ ' but the moSitr. d is tin ctive  feature o f this 

group o f states is in th e ir  residence requirements„ By permitting outsiders 

to establish a lega l residence su ffic ien t fo r  obtaining a divorce, within 

from six weeks to three months, such states as Nevada- Idaho- Arkansas, Wyoming, 

and Florida have frankly appealed to outsiders to come into the state in order 

to get a divorce.

Among a l l  the fo rty  eight states, the most prevalent grounds fo r  d i 

vorce are as fo llow s (arranged in descending order)-

1, Adu lte ry, Forty-seven states, a l l  except South Carolina, w ill 

grant an absolute divorce fo r  adultery. Usually a single act w ill su ffice , 

though Kentucky and Texas require a " liv in g  in adultery" by the husband to 

constitute grounds fo r  the w i f e ’ s divorcing him,

2 Desertion, Forty six  states (New York and South Carolina being the 

exceptions) grant divorces fo r desertion. Twenty two o f them require the 

desertion to have continued fo r  one year, 12, fo r two years, and 3, fo r  

three years. In Maryland i t  is  l g  years, and in Louisiana i t  is  5 years.

New Mexico is the only state which ha.s no requirement as to the duration o f 

the desertion, though Rhode Island provides that i t  shall be fo r  f iv e  years 

and then permits the court in i t s  d iscretion  to grant decrees fo r  lesser 

periods o f desertion. The several statutes use various descriptive and 

qualify ing terms, o f course, which make fo r  d ifferences in their application.



3° Cruelty. Forty two o f the states ( a l l  hut Maryland, New York, North 

Carolina, South Carolina, Tennessee, and V irg in ia ) recognize cruelty as a 

ground fo r  a vinculo divorce. Again i t  is  a ground which is  variously described, 

though generally the statutes would cover either mental suffering or bodily 

violence, A number o f the same states use the phrase "ind ign ities  against the 

person," e ith er as a characterization o f cruelty or as a separate ground fo r 

divorce. I t  may be noted, too, that o f the six  sta.tes which do not give a 

vinculo divorces fo r  cruelty, a l l  but South Carolina use i t  fo r  a mensa de­

crees „

U, Imprisonment, Forty states (F lorida, Maine,, Maryland, New Jersey,

New York, North Carolina, Rhode Island, and. South Carolina are the exceptions) 

w ill grant divorces based generally upon some form o f imprisonment fo r  crime, 

Conviction fo r  a felony is  the most usual ground, with the phrase "or other 

infamous crime" often being added. Frequently, instead o f mentioning the con­

v ic tion , the statutes wi l l  authorize the divorce fo r  imprisonment in the pen 

iten tiary, or imprisonment fo r  a stated period o f years These statutes 

e ith er expressly or impliedly lim it the imprisonment or conviction to those 

occurring a fte r  the marriage, the theory being that there is  an. involuntary 

separation o f the parties fo r  a considerable period and that the innocent 

spouse should have a remedy. Four o f these states (Arizona, Missouri, Vir 

ginia* Wyoming) w i l l  g ive a decree fo r  a conviction fo r  felony occurring be • 

fore the marriage, i f  i t  was unknown to the complainant at the time o f mar 

riage, Louisiana and V irg in ia  also give as a ground fo r  a vinculo divorce 

flee in g  to avoid arrest fo r  an infamous crime,

5. Drunkenness^ Thirty nine states ( a l l  but Maryland, New Jersey, New 

York, North Carolina, Pennsylvania, Soutn Carolina, Texas, Vermont, and V i r ­

g in ia ) w ill  decree an absolute divorce on the ground o f habitual drunkenness



13

and. intemperance„ Often the drunkenness or intemperance must have "been con­

tinued over a stated period o f time, as one or two yearsc

ba Impotence, Thirty-three states* including Maryland* make impotence 

a ground fo r  divorce* and probably most or a l l  the others have made i t  a 

cause o f annulment„

7- Neglect and non support Twenty two states allow a vinculo divorce 

fo r  w ilfu l neglect or non support* Generally, i t  is  a ground to be used 

against the husband, though some statutes use the phrase '’gross neglect o f 

duty" by e ither husband or w ife More often than not there is  no time set 

during which the neglect or non support, must have continued* though, some 

states require a period o f one or two years

8_ Insanity Twenty two states* including Maryland* now recognize in­

sanity as a cause fo r  divorce. The statutes are widely different,* though 

running through most o f them is  the conception o f permanent and incurable 

insanity and often  o f confinement in an institu tion  Insanity is  among 

the newer grounds fo r  divorce, having been added, by p rac tica lly  a l l  o f these 

states within the past f i f t y  years. I t  is  based upon the idea that incurable 

mental illn ess  d if fe r s  from physical illn ess* in that i t  changes the entire 

personality.. Insanity as a ground fo r  divorce must have occurred a fte r  the 

marriage* o f course* i f  i t  existed at the time o f the ceremony i t  would go 

to the in i t ia l  v a lid ity  o f the marriage* as a ffec tin g  the insane party 's ca­

pacity to contract.,

9 , Pregnancy at time o f marriage . Fourteen states make the wi fe 's  

pregnancy at the time o f marriage, by another man* grounds fo r  divorce, Mary 

land has no such statute* and no ruling upon the point by the Court o f Appeals, 

but in at least one instance a t r ia l  court has held the concealment o f such a



condition^to be a fraud, and therefore annulled the marriage as fraudulently 

obtained,,

10, Bigamy^ Thirteen states make bigamy a cause fo r  divorcep though 

they d i f fe r  as to which party receives the remedy, In three o f them, i t  is  

the innocent party to the f i rst- marriage who can get the divorce as against 

the gu ilty  spouse. This is a duplicating ground fo r  divorce, as in such c ir  ­

cumstances the ground o f adultery always would be adequate. In the other ten 

states, i t  is  the innocent party to the second marriage who has the remedy, 

Maryland gives to this innocent party to the second marriage the r e l ie f  either 

o f annulment or o f divorce

11 o Voluntary separation. Twelve states, including Maryland, make 

the voluntary separation o f the parties a ground fo r  a vinculo divorce, a fter 

a suitable period. Two states require ten years of such separation, but the 

others require from two to f iv e  years only.. Here again is  one o f theilnewertt 

causes fo r  divorce. I t  is  one o f the very few which does not impute some 

fau lt to the defendant, and stems from the idea that i f  the parties have 

separated amicably and continued apart fo r a period o f years, i t  then is to 

the best interests of society to permit a fu l l  separation and divorce,

12, Fraud and duress, Eight states provide that i f  a marriage has been 

procured by fraud, force, or duress, i t  shall be cause fo r divorce. In Mary­

land, as has been seen, these factors support a non-statutory annulment, as 

invalidating the contractual aspect o f the marriage,

13, Incest, Five states permit divorce where the marriage is between

^Circuit Court Mo, 2,, Baltimore City, #B 53^99* decreed February 23»
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relations o f a degree o f consanguinity prohibited by lav/. Maryland seems to

reach this result ind irectly ; this State provides fo r  the annulment o f such

a marriage and then extends the divorce laws to any marriage "null and void

ab in it i o , " so that in Maryland either an annulment or a divorce action

probably may be brought under such circumstances,,

1*4. M iscell aneous. Three states or fewer have provided a variety o f

other grounds fo r  a v inculo d ivorce. These include attempt on the l i f e  o f

the other spouse, vio len t temper or vicious conduct, seven years’ unexplained

absence, crime against nature, communicating a venereal disease to the spouse,

concealing a loathsome disease until the time o f marriage, prostitution or

lewdness before marriage, incompatibility, and separation under a lim ited
1

divorce fo r  f iv e  years.

E, S tatistics oj” Divorce in Maryland.

Divorce as a social institu tion  has changed so rad ically within the 

past few decades, within the memory o f the present generation, that i t  is  

in a sense a "modern" problem, even though lega lly  i t  is  hundreds o f years 

old.

1 , Number. The basic fact to be noted is  the well recognized trend

toward more and easier divorces. In Maryland, fo r  selected years since
2

1914, the number o f divorces granted has increased as follows;

complete synopsis o f American divorce laws as o f 1931 is  in Vernier’ s 
American Family Laws (5 vols„,  1932) . A very recent synopsis, together with 
extended dTscussions o f the case law on a l l  phases o f the subject, is  in Nelson 
on Divorce and Annulment (2nd ed„, 3 vol-* 19^5)» Two good recent summaries 
o f divorce law are in Laws on Domestic Relations,compiled by the American Bar 
Association in 1944, ahd~LegarGrounds ForTUvofce, Publication No, 60 o f the 
Research Department o f the I l l in o is  Legislative"’Uouncil (May, 1944),

^The figures fo r divorces, and those fo r  marriage which follow  in the 
next tabulation, were supplied to the Legisla tive Council by the Bureau o f 
V ita l S ta tis tics  o f the State Department o f Health,
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Year Number o f Index Number, Based
Divorces upon 1914 as 100

1914 768 100
1919
1924

1,891
1,692

246
220

1929
1934

2,117 276
2,112 275

1939 2,644 344
1945 3,227 420
19U1 4,i46 540
19U2 5,24i 682

; | i
5,595
6,069

729
79p

19“*5 6,711 874

Taken by themselves, these figures do not t e l l  the whole story, fo r

there has been an increase in population and also an increase in the num-

ber o f marriages performed, Both these factors tend p a rtia lly  to o ffs e t

the great increase in the number o f divorces, though the use o f Maryland

as a ’’Gretna Green” makes comparisons involving the marriage figures some-

what unreliable,, With this qualification , 

same years has been as fo llow s;

the number o f marriages fo r  the

Year Number o f Index Number, Based
Marriages upon 1914 as 100

1914 16,202 100
1919 25,460 157
1924 25 156
1929
1934

25,124 155
28,735 177

1939 25*096
i9fO 39*305
19U1 59*077
19U2 59*002

I S
43,888
42,271

1945 47*529

155
243
365
364
271
261
294

The population o f Maryland also has increased appreciably since 19l40

The figure fo r  that year is  not known, but according to the Federal Census 

i t  was 1,295,34b in 1910, 1,449,66l in 1920, 1,631,526 in 1930 and 1,821,244 

in 1940; apri an estimate based upon the number o f ration books issued put
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the figure at 1,982,9^7 aS o f November 1, 19^3-

Combining a l l  these figu res , together with others published by the 

Bureau o f the Census fo r  e a r lie r  years,, this tabulation results?

Year

1890
1900
1910
1920
1930
I 9MO
19U3

Marriages per 
1,000 population

19.0
15a
2 1 .6
22.1

Divorces per 
1,000 population

29 app.
.44- app 
.58 app.

1,5
M
1.8 
2 , 8

How much o f the recent increase in divorces is  due to wartime condi­

tions is  conjectural. In any event, the precise figures are not Important. 

The basic fa c t, to repeat, is  that fo r  decades the rate of divorce in the 

State has morved stead ily and sharply upward.

Two other general facts may be noted about the Maryland figures over 

this period o f years, F irs t, they have been consistently below those fo r  

the entire United States, indicating the conservative position o f the State. 

Secondly, the divorce rate in Baltimore City has been markedly higher than

in the counties, suggesting a d irect relationship between urban l i f e  and 
1

divorce.

20 Grounds. Trie divorces and annulments gran tea m  Maryland in 1945

were decreed fo r  the follow ing grounds?

A v inculo or absolute divorces , to ta l . . . . . . . . . . . . . . . . . . . .  6430

Desertion fo r  16 months . . . . . . . . . . . . . . . 4 / 3 3
Adultery . . . . . . . . . . . . . . . . . . . . . . ....... .*133/
Voluntary separation fo r  3 years . . . . . .  319

•'•Charts illu s tra tin g  these factors may oe found in Tne Divorce Court 
Maryland, by Marshall and May.



incurable insanity „ 27
Impotence , .. .........................................  b
Null and void ab in it io  (Bigamy) „„, 8

A mensa or lim ited divorces, to wal .... , , 191

Cruelty . . . . . . . . . . . . ......... . ............... 58
Vicious conduct 3
Desertion fo r  any period . . . . . . . . . . , 1 3 0

Annulments , total  . . . ...........  ................ ........ .......90

Marriage between close relations. . .
Bigamous 40
Non- statutory . . . . . . . ..... ................. 30

Divorces and Annulments, 1945 to ta l . „ .7777.1 ... , . , t. oJTT'"

Several factors are immediately apparent. F irs t, an overwhelming major­

i t y  o f the actions( 6̂ 30 out o f 6711) are fo r  absolute divorce, and only a 

very few ( 191) are fo r  lim ited divorce. The "popularity” o f a vinculo decrees 

is  evident.

Secondly, a hign percentage o f tne a vinculo decrees are put on me 

basis 01 desertion io r  18 montns. Thirdly, there were few a mensa decrees 

fo r  vicious conduct, thougn this may be only a result o f incomplete report­

ing, as vicious conduct and cruelty often are synonomous. Finally, Gver 

ha lf o f the annulments vie re fo r  equitable, non statutory reasons,

3, Comparison of grounds alleged, 1929 and 1943, An analysis of the 

grounds io r  which absolute divorces were granted in 19^9 and 1945 snows an 

in teresting contrast,

Oi tne 2718 suits fo r absolute divorce f i le d  in I 929, a tota l o f 19^3 

decrees had been granted by May, 1931. Of this la tte r  number, the grounds 

fo r  which the divorces were granted f e l l  into the follow ing groups, by per­

centages 2

b2,7^ -= desertion io r  3 years
yoJ.4> - adultery

o3% pre-marital unchastity o f the wife 
o3̂  other (impotence and null ana void ab in it io )



la  19^5 tnere were ^30 absolute divorces granted, fo r  the fo llow ing 

grounas, by percentages %

73-5$ desert,i.on fo r  Is  montns
20„Z% • adultery

5-0% .. voluntary separation fo r 5 years
-4$ insanity 
1% -- impotence

cl% — null and. void ab in it io , fo r  bigamy

During the fifte e n  year in terva l there were four changes in the sub­

stantive law o f d ivorce. F irs t, the requirement o f desertion fo r  absolute 

divorce was dropped from 3 years to IS months. Secondly, the ground o f 

pre-marital unchastity o f the w ife was en tire ly  eliminated, Thirdly, volun 

tary separation fo r  5 years was added., F ina lly , insanity was added.

The two sets o f figures therefore are not en tire ly  comparable. How­

ever, there is  a very evident increase in the percentage o f persons using 

the ground o f desertion ( 62„7$ to 73-5$) and an even more evident decrease 

in the percentage o f those getting divorces fo r  adultery ( 35 7̂$ to 20 8%)

The sh ift in the grounds fo r  which the divorces were granted may be 

illu stra ted  in another way. The number o f absolute divorces increased by 

231$ ( 19^3 to 6H30) .  However, while those granted fo r desertion increased 

by 289$ (1218 to ^733)  ̂ those granted fo r  adulteiy increased only by 87$

(71*+ to 1337)-

In addition to the general trend toward a higher divorce rate, there­

fore, p la in t if fs  are tending to sh ift  the grounds alleged in order to use 

the more lib e ra l (and in a sense, the less serious)ones..

4, Types o f action. The comparisons o f the grounds o f divorce and an 

nulment cases can be combined to show the trend in the type o f action f i le d , 

as between 1929 and 19^5s
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Type o f action 1929 >5-5
Absolute divorces S2A 95.8$
Limited divorces 13.* 2,9$
Annulments 2 A 1 .3$
Alimony 3.fc *

So fa r  as the two figures may be used to demonstrate a trend,, they 

show a sharp reduction in the ratio  o f lim ited  divorces and a compensating 

increase in the absolute divorces,,

5° Baltimore City and the counties. Detailed figures fo r  Baltimore 

City and the counties covering the 19̂ +5 divorces and annulments are in the 

Appendix, Table A„ ' Taken ind ividually , the county figures are too small 

to be used s ta t is t ic a lly ,  but there is  one odd contrast as between the 

to ta ls  fo r  a l l  the counties and those fo r  Baltimore City,

Table A shows 6H30 absolute divorce decrees granted in 1945, there be­

ing 3912 in Baltimore City and 2518 in the counties. For the entire State, 

73=6$ Of these a v inculo decrees were fo r  18 months desertion, while 20. 8$ 

were fo r  adultery. However, the Baltimore City and county percentages d i f fe r  

m aterially from the State ra tios. The figures follow?

Number o f absolute Percentage granted Percentage granted
d ivorces fo r  desertion____ ^ fo r  adultery

State 6430 73 06$ 20 08$
Counties 25IS b7„X$ 28u0$
Baltimore C ity 39^2 77 = 8$ l6 c2$

Thus, there was a d is t in c t ly  greater tendency fo r  p la in t if fs  to charge

desertion, and a c lear lesser tendency fo r  them to charge adultery, in Bal­

timore City as compared to the counties. A test o f the 1944 figures showed 

a resu lt c lose ly  comparable to that o f 194-5.

*No report is  made to the Bureau o f V ita l S ta tis tics  o f cases asking 
fo r  alimony alone, so that no tabulation could be made under this heading 
fo r  194^
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Persons c lose ly  fam ilia r with divorce cases are slow to accept any 

s ta t is t ic s  concerning the grounds, claiming that the grounds specified  in 

the "b ill o f complaint may not be the actual ones,. Further,, they say,, when 

the p la in t i f f  is  not mentioning the actual cause fo r  the divorce,, his ten­

dency is  to put a "less serious" one in the b i l l  o f complaint, in order to 

avoid so fa r  as possible any impairment o f the fam ily5s reputation This 

postulate could explain the d isparity between the Baltimore City and county 

figures as to these two most important grounds fo r  a vinculo divorce.

Another possible trend is  raised by the comparable figures fo r to ta l 

divorces and annulments granted in 19^+ and 19^5 In Baltimore City the 

figure increased from *4023 to HOBO, fo r  an increase o f about one percent 

in the number o f divorces and annulments. In the counties, however, the in­

crease was from 20^6 to 2631, fo r  an increase o f nearly 29# These figures 

are shown in the Appendix,,

Fo Serving Process on the Defendant..

A fter the p la in t i f f  in a divorce suit has f i le d  the b i l l  o f complaint, 

notice o f the pending suit must be served upon the defendant, in order that 

he may know o f the proceedings and be permitted to have "his day in court." 

The procedure fo r  giv ing such notice, or serving process, is  the same fo r 

divorce suits as fo r  equity cases in general. A number o f members o f the 

Maryland jud iciary, w riting independently to the Leg is la tive  Councils have 

expressed the opinion that in some instances our system o f serving process 

does not accomplish it s  purpose, particu larly in the case o f a non-resident 

defendant,

I f  a divorce suit is  f i le d  against a resident o f the State, service 

o f process is  made by a sh e r if f (A rt. l 6s sec,, 165) The Court thereupon

has th is o f f i c e r 8s ce r t ific a tio n  that the defendant has been apprised o f
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the action pending and o f the time allowed fo r  answer. However, i f  the 

s h e r if f  is  not able to find the defendant and the process is  returned ,!non 

es th (A rt, lo , Sec, 1*+1) s or i f  the defendant is  a non resident (Art, 16,

Sec„ 1^9) , i t  is  further provided that the court may order notice to be 

given by publication.

Service by publication is  to be made Min one or more newspapers, stating

the substance and object o f the b i l l  or p e t it io n   ,   and such notice may be

published as the court may d irec t, not less , however, than once a week fo r 

four successive weeks,,, „ M (A rt, 16, sec, 1̂ +9).

A non resident defendant also may be given personal service, the pro­

cedure being to have the papers served by the sh er iff or some other person 

in the ju risd ic tion  in  which he happens to be. I t  is  not known how frequent­

ly  each o f these alternate methods o f service is  used for- non-resident de­

fendants, but le t te rs  received by the Council from judges a l l  over the State 

indicate that service by publication is  the usual practice

The weaknesses inherent in the system o f serving notice by publication
1

alone are well illu stra ted  in the recent Croyle case, decided by the Mary­

land Court o f Appeals, That case involved a husband and wife who had married 

in 1901 and liv ed  together un til 193^» at which time they entered into a 

separation agreement. From 1924 to 193^ they had been liv in g  in the D is tr ic t 

o f Columbia, and the wife remained in the same house a fte r  the separation.

In 1937 the husband went into the Circuit Court fo r  Prince George!s County 

and f i le d  a su it fo r  absolute divorce, fa ls e ly  charging that the wife had 

deserted him. Although she was s t i l l  in the house where he himself had re­

sided fo r  ten years, the only notice given to her as the defendant was by

^Croyle v, Croyle, J40A„ 2d 3jh  ( 19M+)
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publication in a County newspaper, which she presumably had no occasion 

ever to read, The divorce was granted in November, 1937f and i t  was not 

until several weeks thereafter that the w ife learned of i t ... In the 19UU 

case, the Court o f Appeals n u llif ie d  the husband's divorce decree, because 

o f his fraud,

A number o f members of the judiciary in Maryland .have written to the

Leg is la tive  Council the ir b e lie f  that some improvement should 'be made in

the manner o f g iv ing notice to non-resident defendants, One o f the county

judges, fo r  example, wrote as fo llow s:

As we a l l  know, the majority o f these divorces are decreed a fter notice 
by publication, which is  a mere form ality and gives in fact no notice 
at a l l  to the defendant o f the proceedings, because the notices appear 
in loca l county papers which have l i t t l e  i f ' any circulation outside 
their own borders and which are seldom i f  ever seen by the persons a f­
fected, I am, o f course, aware o f the section o f the code providing 
fo r  personal service outside o f the State, but this, I think- is  at 
best only an a lternative method and is  seldom i f  ever used particu lar­
ly  in our Court c, , The number o f non-resident divorces is  increasing 
and probably now exceeds those involving residents only In many in­
stances wives are the defendants and I am sure that a l l  too frequent 
ly  these divorces are obtained without any knowledge whatever to the 
defendant and under circumstances which would invalidate the decrees 
i f  an opportunity were presented to submit a defense, While I do not 
think the policy o f the State should be one to make divorce impossible 
or too d i f f ic u lt ,  nevertheless, I do think that- our procedure should 
be such as to assure some self-respect to our own decrees and in un­
contested cases in many instances that element is  lacking.

A member o f the Court o f Appeals wrote sim ilarly that

either by statute or rule o f court, there should be more adequate re­
quirements o f personal, notices resort to publication should only be 
permitted where the Court is  assured that the adverse party cannot be 
reached. There are too many fraudulent actions under the present loose 
system,,

A lik e  opinion came from a member o f the Supreme Bench o f Baltimore City:

I have been very much disturbed by the fact that where the defendant 
is  a non-resident, constructive notice given by order o f publication 
is  a l l  that is  required under the present Maryland law A ll too f r e ­
quently the p la in t i f f  knows the exact address o f the defendant, but 
the defendant receives no notice whatever o f the pending proceedings.
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There have been several instances o f fraud which have come to my at­
tention in the last few months,,

Two things may be noted about the Maryland statute covering service by 

publication, in order to put critic ism  o f i t  into the proper context„ F irst, 

the Maryland statute is typ ica l o f those found in a great majority o f the 

states. The period required fo r  publication ranges from three to eight 

weeks, but otherwise there is  considerable s im ilarity  among the State laws,.

Secondly, the courts construe the Maryland statute s tr ic t ly  Thus, in 

an early case, service by publication fo r  three weeks, instead o f the re 

quired four, was su ffic ien t to reverse a decree (18 Md. 3^5) Later, the 

Court o f Appeals pointed out that "s tr ic t  compliance with the requisites o f 

the statute is  demanded; but when this is  done and the case has proceeded to 

fin a l decree , , , , ,  the courts w ill not lis ten  to any evidence that the party 

has not or could not actually receive the notice, or make his appearance.,,, 

The courts in such cases act upon the presumption o f notice which they w ill 

not allow to be rebutted. The whole theory o f the law o f constructive no­

tice  rests upon this foundation." (30 Md. ^22)

The point is ,  therefore, that although there seems to be wide agree 

ment in Maryland that improvements might be made in the manner o f serving 

notice upon non-resident defendants in divorce cases, i t  is  a le g is la tiv e  

rather than a jud ic ia l problem, and i t  is  a problem facing most o f the 

states. I t  is  the doubtful effectiveness o f constructive notice, together 

with the equally uncertain question o f bona fide domicil, which has been the 

cause o f much o f the confusion in the law o f in ter-state divorce, discussed 

in Section M o f this report.

The law o f constructive notice in divorce and other in rem cases can 

be ju s t ified  perfec tly  well h is to r ica lly . Probably i t  also can be ju s tified
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as an abstract lega l p r in c ip le . Accordingly, leg isla tu res and courts have 

gone on the assumption that i f  the non-resident defendant in a divorce case 

gets constructive notice by publication, even i f  not actual notice, that is  

su ffic ien t. H isto rica lly  and by abstract lega l theory i t  has been said in 

e ffe c t  that i f  one's spouse is  in another state one should "keep an. eye on 

h er1 and be watchful fo r  a possible action to cut o f f  the marriage status, 

just as the man who owns a piece o f real property in another state has the 

affirm ative duty o f keeping his taxes paid and being watchful that the col 

le c to r does not s e ll his land at a tax sale.

However, marriage as a socia l institu tion  is  su ffic ien tly  important 

to the State, and to every state, to ju s t ify  giving more than the constructive 

notice now required. As a simple socia l proposition, i t  should not be dis ■ 

puted that every person who has a divorce decree rendered against him should 

have had an actual opportunity to defend, i f  there was any reasonable pos­

s ib i l i t y  o f g iv ing him such actual notice,

A number o f suggestions have been made fo r  the improvement o f notice 

to the non-resident defendant,

1. Personal service. Two judges in the Third Judicial Circuit (Eal 

timore and Harford counties) have suggested that i f  the defendant's address 

be known, i t  should be mandatory to give him personal service. This procedure 

is  now an alternate^and discretionary one; a l l  that i t  involves is  having 

the sh er iff or some other person in the jurisd iction  o f the defendant serve 

the papers, and to make to the Maryland court a ce r tifica tion  or a ffid a v it 

that he has done so.

Such a practice has recently been followed in the Seventh Judicial 

Circuit (Prince George's, Charles, Calvert, and St, Mary's counties). The
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plaint i f f®s attorney makes the necessary contact with the peace o f f ic e r  in 

the other state, arranges to have notice served, and pays the fee therefor. 

I f  actual notice o f the pending suit cannot he given to the defendant, the 

p la in t i f f  is  required in his h i l l  o f complaint to explain the reason,. I f  a 

decree pro confesso is  being given ( i_,e. , i f  the defendant has either never 

appeared or has appeared hut not answered and the p la in t i f f  is  getting his 

decree hy defau lt) , the practice in the Seventh. Circuit is  now to require 

the p la in t i f f  to show hy a ffid a v it  that a copy o f the order o f publication 

has been received hy the defendant, or else to explain why actual notice 

to the defendant is  impossible.

2o Service  by regis te red mai l ,  A number o f judges and court clerks 

have suggested that a non resident defendant may have process served upon 

him by registered mall. This procedure recently was followed fo r two years, 

so there is  some index to i t s  p oss ib ilit ie s .

By ch„ 516 o f I 9U1 the legislature added this proviso to the procedure 

in divorce cases against non-residents (Art 16, sec, 38 1939 Code and

I 9U3 Supplement);

Provided, that no decree o f divorce shall be entered against a non 
resident, unless the p la in t i f f  shall have stated under oath in the 
b i l l  his or her knowledge and information as to the place o f residence 
o f the defendant, including street address i f  known, and i f  the plain­
t i f f  has no such knowledge or information, then he or she shall so state 
and also give the la s t known address o f the defendant, and the clerk  o f 
the court snail promptly, by registered mail, send to the defendant at 
the address, i f  any, disclosed in the b i l l  a copy o f the order o f pub­
lica tion ,

iateresting to note that this same provision was ehacted by ch„
559 of 1929?. in identical language and amending the same section o f the Code 
(which was then sec, 37 o f Art, lb , I 92U Code) The b i l l  passed the Senate 
and reached third reading in the House, there i t  was made a special order, and 
then la id  on the table. However, the Senate Journal showed it  to have been re­
turned from the House as having been passed. Judge Frank, in Circuit Court lb,' 
2 in Balto, City, held that the b i l l  had not been enabled in conformity with 
the constitutional requirements, as i t  had never passed third reading in the 
House (Daily Record, Oct, 28, 1929)-  Because o f the general uncertainty caused 
by the act ! s having been found invalid by one tr ia l court in the State, i t  was 
amended by ch, U51 of 1939 s° as to make the section read as i t  had p rior to 
the^enastmentti-of ch_ 559 o f 1929 -
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This entire provision was removed from the statute "by ch0 IS o f 13U31> 

thus being in e ffe c t only from June 1 f, 19^1 to May 31 r 19^3 The main cause 

fo r  its  removal seems to have been the complaint of some o f the clerks o f 

court that i t  put a considerable burden o f extra work upon them and did not 

produce enough results in exchange. On the other handf a number o f the 

clerks o f court recently have written to the Legisla tive Council their be 

l i e f  that the princip le o f notice by registered mail is  a good one,, and 

that in some form i t  should again be adopted,.

Many o f the registered le tte rs  which were sent out were returned un 

claimed and undelivered, which is  not strange considering that frequently 

they had no better address than "New York C ity ," or some such incomplete ad­

dress. The Clerk o f the Wicomico County Court states that about one third 

o f the notices mailed to non resident defendants in divorce cases were re 

turned because o f in su ffic ien t address,. The Clerk of the Frederick County 

Court estimates tnat in from to l*yfo o f the cases the addresses were so 

indefin ite  that the le tte rs  wei*e returned,,

The Clerk o f one of the c ircu it courts in Baltimore City made an ac­

tual count o f the number o f registered le tte rs  sent from his o ffic e  under 

this statute. During the two years, 975 such notices went out. Of this 

to ta l, 7̂9 were accepted by or fo r  the addressee, while U96 le tte rs  were 

returned fo r  various reasons, as not deliverable.

Even i f  only about half the registered le tte rs  are actually delivered, 

this in i t s e l f  may be su ffic ien t ju stifica tion  fo r  sending them out. The 

more serious question arises, however, from the probability that among those 

instances in which the le tte rs  are returned as being undeliverable are in­

cluded those cases in which the p la in t i f f  is  d e fin ite ly  anxious that the 

defendant not be given actual notice. That is , those p la in t iffs  who do know
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where the defendant is , but who want to work a fraud upon the court and up­

on the defendant by hiding that fact, would be among those who give such an 

indefin ite  and incomplete address as "New York C ity." And, i t  is  precisely 

those p la in t if fs  at which any new law must be aimed, fo r  i t  is  they who 

most seriously in fringe upon the dignity o f the Maryland courts and ca ll in­

to question the v a lid ity  o f Maryland’ s divorce decrees.

To meet th is situation, i t  has been suggested that the responsibility 

fo r  sending the registered le t t e r  be placed upon the p la in t i f f ,  and that he 

must e ith er show the court su ffic ien t documentary evidence as to the delivery 

o f notice or make satisfactory a ffid a v its  in explanation .

Such an additional a ffirm ative requirement might have the e ffec t o f 

making the p la in t i f f  more aware o f his duty to act without fraud, but i t  

would actually make no basic change„ I t  always has been a responsib ility 

o f a p la in t i f f  to avoid fraudulent mis-statements; and when he has evaded 

that responsib ility the divorce decree has occasionally been set aside, as 

in the Croyle case, and he has even been convicted o f perjury.

3° Cer t if ic a t io n  by p la in t i f f ’ s attorney. Having in mind these lim i­

tations upon any plan fo r  making the p la in t i f f  responsible fo r serving no­

tice  to the defendant, a number o f persons have made the further suggestion 

that the p la in t i f f 's  attorney also be required to c e r t ify  to the e ffo rts  

made to locate the defendant. This would be an adaptation o f the procedure 

now followed in the speedy judgment acts o f Baltimore C ity and more than 

half o f the counties. These acts were designed to give a quick remedy in 

those contract cases in which the defendant may be able to o ffe r  l i t t l e  or 

no defense. Accordingly, they provide that i f  the defendant disputes any 

or a l l  o f the p la in t i f f ’ s claim, ids plea to that e ffe c t must be accompanied
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by a c e r t if ic a te  from his counsel that he (the counsel) also advised such 

a plea„

The suggested practice in divorce cases is  that the p la in t i f f 's  attorney 

be given the d irect responsib ility fo r  having notice served upon the defends 

ant„ He would be required to show that notice has been given,, e ither by per­

sonal service or by registered mail, or else to explain to the courhs satis­

faction why the defendant could not be located„

The p la in t i f f 's  attorney is  perhaps better able to judge o f his good 

fa ith  and o f  the merits of his case than is  anyone e lse connected with the 

divorce action,. Therefore, i t  is  f e l t  by those who have made this la tte r  

suggestion, the ce rt ifica tio n  from the attorney that everything reasonably 

possible has been done to g ive notice to the defendant would have a unique 

value,

Rule 19 o f the Supreme Bench,. As one indication o f the growing con­

cern over adequate notice to non-resident defendants in divorce cases, the 

Supreme Bench o f Baltimore C ity on November 15, 19U5 adopted this require­

ment in it s  Rule 19;

In a l l  divorce and annulment o f marriage proceedings where the defend­
ant has not been served with subpoena, and has not appeared voluntari­
ly , the complainant shall be required to make reasonable e ffo r ts  to as 
certain the actual whereabouts of the defendant, and, by whatever means 
that may be available — that is  to say, by registered mail, by wire, 
by telephone, or by personal interview - to bring to the knowledge o f 
th® defendant the fact that a suit is  pending against him or her, the 
object and purpose o f which is  to obtain a divorce, or to have the mar­
riage annulled, as the case may be, In such cases, therefore, where on­
ly  notice by publication has been given to the defendant, a fin a l de­
cree fo r the complainant shall not pass until a sworn statement by the 
complainant or his or her s o lic ito r  shall be f i le d  which shall give a 
circumstantial account of the e ffo r ts  o f the complainant to locate the 
absent defendant and to warn him or her o f the pendency of the su it, or 
until sworn evidence before the examiner shall disclose a bona fid e  e f­
fo r t  by one complainant to discnarge his or ner obligation to notify  the 
defendant. And the fa ilu re  01 the complainant 00 make sucn reasonable 
e ffo r t  in good fa ith , and to o ffe r  proof thereof, snail be ground fo r 
the postponement or denial o f r e l ie f  (Daily Record, Nov, 17, 19^5; ?
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Tne new Rule or tne Supreme Bench supplements the form ality o f notice 

by publication with the necessity o f a reasonable e ffo r t  to give actual no­

tice  to the defendant, even as informally as by telephone,, I t  is  aimed ra­

ther at the substance o f g iv ing notice than at simply the procedure o f p e r ­

forming a prescribed r itu a l„

Some members o f the State judiciary have suggested that the Court o f 

Appeals by rule might make some sim ilar requirement fo r the entire State,,

5° Protection o f Maryland residents. The immediate reason fo r  improv­

ing the manner o f serving process upon non-resident defendants would be to 

protect the interests o f persons who are no longer residents o f Maryland, 

but i t s  long-time e ffe c t  might be to help our own residents as well.

I t  frequently happens now that one spouse, say the husband, leaves 

Maryland while the other, the wife, stays here. Many times she is  active­

ly  concerned that he may try to get a divorce in some other state, without 

her knowledge and a b ility  to defend. I f  an improvement in the Maryland pro­

cedure should be met by reciprocal improvements elsewhere, the State would 

have accomplished a real service in favor o f Marylanders who, in the eyes 

o f the courts in other states, are non-resident defendants in divorce cases 

instituted there. I t  is ,certa in ly , a nation-wide problem, so that even from 

a narrow and parochial viewpoint Maryland can spell out an interest o f its  

own residents.

G. Interlocutory Decrees.

Some o f those who are active ly  concerned about the social implications 

o f a ris ing rate o f divorce are casting about fo r  p oss ib ilit ie s  to modify 

or even reverse the trend. One such poss ib ility , designed to make divorce 

less  a ttractive , is  to increase the time required to obtain one. The result
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is  not only to postpone the decree i t s e l f ,  but also to delay any other matri­

monial plans which either o f the parties may have,

Two methods have been used. One is  to provide that even when the de­

cree is  granted i t  shall not become f in a lly  e ffe c t iv e  un til a fte r  whatever 

time is  specified  fo r the right o f appeal; and the other is  to have the 

in it ia l  decree given in temporary or interlocutory form, to become fin a l 

a fte r  a prescribed time*

The D is tr ic t of Columbia has a statute based upon the time allowed for

appeal„ I t  reads as follows ( 19U0 Code, sec 16 U21)?

No f in a l decree annulling or d issolving a marriage shall be e ffe c t iv e  
to annul or dissolve the marriage until the expiration o f the time a l­
lowed fo r  talcing an appeal, nor until the fin a l disposition o f any ap 
peal taken, and every fin a l decree shall expressly so rec ite . Every 
decree fo r  absolute divorce shall contain the date thereof and no such 
fin a l decree shall be absolute and take e ffec t un til the expiration o f 
six months a fte r  its  date.

The D is tr ic t statute is perhaps ambiguous in its  reference to fin a l and 

absolute decrees which are not to be " f in a lM and "absolute" until a fte r  the 

expiration o f six months A more clear cut approach is  to have two separate 

decrees, one interlocutory and the other fin a l. The State o f Washington 

has an e x p lic it  and comprehensive statute o f this kind (Rem, Rev, Stat i: 

secs, 988, 988- 1 ) ;

I f , .„ the court determines that e ither party, or both, is  en titled  
to a divorce an interlocutory order must be entered accordingly, de 
d a rin g  that the party in whose favor the court decides is  en titled  
to a decree o f divorce as hereinafter provided; which order shall 
also make a l l  necessary provisions as to alimony, costs, care, custody, 
support and education o f children and custody, management and d ivision 
o f property, which order as to alimony and the care, support and educa­
tion o f children may be modified, altered and revised by the court 
from time to time as circumstances may require; such order, nowever, as 
to custody, management and divis ion  o f property shall be fin a l and con­
clusive upon the parties subject only to the right o f appeal; but in 
no case shall such interlocutory order be considered or construed to 
have the e ffe c t  o f d issolving the marriage of the parties to the action, 
or o f granting a divorce, until fin a l judgment is  entered; Provided,
That the court shall, at a ll  times, have the power to grant any and 
a l l  restraining orders that may be necessary to protect the parties
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‘ and. secure ju stice . Appeals may tie taken from such interlocutory order 
within ninety days a fte r  i t s  entry.

At any time a fte r  s ix  months have expired, a fter the entry o f such in 
terlocutory order, and upon the conclusion o f an appeal, i f  taken there­
from, the court, on motion o f e ith er party, shall confirm such order 
and enter a fin a l judgment, granting an absolute divorce, from which 
no appeal shall l ie .

The Washington statute permits appeals from the interlocutory order 

to he taken within 90 days, but the order i t s e l f  may not be made fin a l until 

at least six months have elapsed. The decree does not become fin a l simply 

by virtue o f the passage of time, but requires the affirm ative action of 

one of the parties in order fo r  the divorce to be made absolute. Except 

fo r  the right o f appeal, however, the interlocutory order is  fin a l and con­

clusive as to i t s  provisions regarding property.

About a dozen states (C a liforn ia , Colorado, Delaware, Massachusetts, 

Nebraska, New Jersey, New York, Oklahoma, Utah, Vermont, Washington, Wis­

consin) have adopted the interlocutory decree, permitting i t  to become fin a l 

in from three months to one year. A majority o f them require only the lapse 

o f time fo r  the preliminary decree to become fin a l, while in the others one 

o f the parties must enter a motion fo r  the fin a l decree.

Vernier c ites  a number of advantages o f the system o f preliminary and 

fin a l decrees, including it s  tendency to discourage hasty divorces and to

prevent hasty re-marriages and its  g iv ing to the court an opportunity to
1

discover fraud or collusion.

Divorces which take e ffe c t  immediately upon the granting o f the decree 

make possible some unhealthy situations. Thus, i f  one o f the parties to the

^American Family Laws (1932), I I ,  I 52.
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divorce re marries at once, and the divorce decree is  subsequently appealed 

from and reversed, the second marriage thereby becomes bigamous,, At the 

very least, therefore, there is  good reason fo r  not g iv ing the divorce de­

cree i t s  f in a l and absolute effectiveness un til the time fo r  appeal has
1

passed. In Maryland this time is  th irty  days.

I f  any statute were-enacted providing fo r  interlocutory decrees, con­

siderable care would be1 required to assure that the parties to every case 

understood precisely  what they were getting, and that there was no right 

o f re--marriage until the decree was made fin a l, Otherwise there would be 

danger o f the parties to incomplete divorces rushing p rec ip ita te ly  into 

re-marriages, also raising the question o f bigamy.

I f  nothing more were desired than, to discourage hasty divorces and 

hasty re marriages, the device o f the interlocutory decree would not be 

necessary. The delay could be accomplished by simply expanding the present 

30-day rule o f the Supreme Bench o f Baltimore City in to r say, a 6 month, 

rule, the e ffe c t  would, be to require a 6-month in terva l between the time 

o f f i l in g  the b i l l  o f complaint and the granting o f a decree o f divorce.

Two possible objections to this plan arise, however. F irst, i t  would 

not prevent the right o f re-marriage fo r the period during which the di ­

vorce may be appealed from and hence would do nothing to prevent these se­

cond and possibly bigamous marriages. Also, i t  could mean in practice that 

several months mi^it elapse between the time o f taking testimony and having 

the decree granted, against the p o ss ib ility  that the status o f the parties

might have changed during the in terva l. The Supreme Bench o f Baltimore

'Slule 9, as amended January 30, 19^5 (Daily Recox-d, Feb,. 2, 19^5),
In A rt„ 5, sec. 3& ° f  Annotated Code (1939 Edition ), the time fo r 
appeal in equity cases is  given as two months.
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City now limits this period to two months (Daily Recoid, November 23, 19^5).

In any plan fo r  delaying the fin a l divorce decree, whether i t  be by 

some expansion o f the 30 day rule or by the use o f the interlocutory decree, 

i t  perhaps would be wise to provide fo r  not applying the law in exception­

al cases. Thus, i f  a right o f quick re marriage were desirable because o f 

a pending pregnancy, d iscretion  might be given to any judge to have the d i­

vorce decree made immediately e ffe c t iv e . This could be worked out by re­

quiring the c e r t if ic a te  o f a physician, as is  now done to permit the issue 

o f a marriage license to a pregnant g ir l  under the age o f sixteen years 

(Art. 62, sec„ 7)*

He Eight o f Re -marriage.

Another p o ss ib ility  fo r  making divorce less a ttractive is to lim it 

in one way or another the right o f divorced persons to re-marry. More than 

twenty states have done so,, and this number is  in addition to the dozen 

states which inciden ta lly  accomplish the same result by making the original 

decree o f divorce an interlocutory one only,, Maryland is  among the minor­

i t y  o f states which place no restric tion  upon the right o f re-marriage; 

Maryland’ s statutes do not even mention the subject.

Those states which do re s tr ic t  the right o f re-marriage have done so 

in a number o f ways. The simplest and most frequent is  the provision that 

the parties to a divorce decree may not re-marry within a prescribed time. 

This time is  set at 60 days in Alabama and West V irginia. I t  is  six months 

in Kansas, Minnesota, Oregon, Rhode Island, and Virginia; and one year in 

Arizona. Massachusetts applies the six-month rule to the p la in t i f f  and 

makes the defendant wait fo r two years.

A number o f other states determine individually for each set o f parties 

the period during which they may not re-marry. By a l l  odds the most unusual
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law is  found in  Georgia, where an absolute divorce w ill  not even be decreed 

unless assented to by the concurrent verd icts o f two ju ries , at d iffe ren t 

terms o f court; and the ju ries  determine the right o f re marriage (as well 

as a l l  other d is a b i l i t ie s ) ,  subject to revision  by the court. lov/a says 

generally there shall be no righ t o f re-marriage fo r  one year, unless per ­

mitted by the decree. Michigan and North Dakota have no general, d is a b ility  

o f  th is sort, but permit any decree to forb id  the right o f re-marriage to 

the parties concerned. West V irg in ia , l is te d  above as having a general 60- 

day rule, also empowers the court to add an additional ten months to the 

gu ilty  party ’ s res tr ic tion .

Another device is  to apply such restrictions only in particular types 

of cases. Thus, when a Texas divorce is for cruelty, neither party may re 

marry for one year. In Indiana i f  the decree is  obtained by default and 

service by publication, the p la in tiff may not re~marry within two years.

Most statutes of this latter type concern only the decrees for adultery. 

Thus, in Louisiana, Pennsylvania, South Dakota, and Tennessee, the adulterer 

may not marry his accomplice while the injured spouse remains alive,, New 

York has a similar provision, except that the court may abrogate it  after 

three years. Mississippi and Virginia courts at their discretion may pro­

hibit the re-marriage of the guilty party.

It is somewhat surprising that so many states have restricted the 

right of divorced persons to re~marryp because most of these statutes are 

subject to a basic limitation in their effectiveness. There is no doubt 

about the power of any state to forbid within its own bounds the re marriage 

of persons divorced in its courts, but such statutes can generally be evaded 

by the simple expedient of going to another state to have the ceremony per~

formed, and the firs t  state w ill itse lf  then recognize the marriage as valid.
1The™New York statute does not refer specifically to adultery cases, bd 

that is now the only ground for divorce in that state.
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Maryland fo r  sixteen years once had a statute res tr ic tin g  the right o f

re-mari*ir3g e . By ch„ 272 o f 1872 i t  was provided tnat

In a l l  cases where a divorce a vinculo matrimonii is  decreed fo r  
adultery or abandonment, the court may, in i t s  discretion,, decree 
that the gu ilty  party shall not contract marriage with any other 
person during the life - t im e  o f the other party, in which case the 
bond o f matrimony shall be deemed not to be dissolved as to any 
future marriage o f such gu ilty  party, contracted in v io la tion  o f 
such decree, or in any prosecution on account thereof,

This d iscretionary power fo r  res tr ic tin g  the righ t o f re-marriage was 

abolished by ch. Ugb o f lggg. The Court o f Appeals never had before i t  a 

case involving a resident o f this State who was forbidden to re--marry under 

the statute o f 18J2 and then went into another state in order to be married 

again. However, there were two cases which c lea r ly  showed the disposition  

o f the Court to be that i t  was powerless to enforce in other states any pro­

h ib ition  against re-marriage.

F irs t, in the Garner case (5b Md„ 127), a divorce had been decreed in 

Maryland against a resident o f the State o f New York, and the t r ia l court 

also forbade the re-marriage o f this defendant. The Court o f Appeals under 

the particu lar facts had no doubt o f Maryland's power to divorce the par­

t ie s , but i t  reversed that part o f the t r ia l  court's decree which attempted 

to re s tr ic t  the defendant's right o f re-marriage. This much o f the decree, 

i t  said, was a judgment in personam, and "judgments in personam are not 

binding upon persons liv in g  beyond the lim its  o f the State, unless they 

vo luntarily  appear and answer the s u it . . . .  Such a prohibition is  not neces­

sa r ily  a part o f the decree d issolving the marriage, but in the nature o f 

a decree in personam a ffec tin g  the rights o f the parties beyond the ju r is ­

d iction  o f the court."

L a t e r ,  a f t e r  M a r y la n d 's  r e s t r i c t i n g  s t a t u t e  had  b e e n  r e p e a le d ,  the  

C o u r t  o f  A p p e a ls  had  b e f o r e  i t  the q u e s t io n  o f  r e c o g n i t i o n  o f  a  m a r r ia g e
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performed in the D is tric t o f Columbia, one o f the parties to which by a pre­

vious decree o f divorce granted in the State o f New York had been forbidden 

to re-marry„ In this case., the Maryland Court held to the usual rule, that

such a provision in a divorce decree has no e ffe c t beyond the lim its o f the 

state in which the decree is made, and does not in i t s e l f  render invalid the 

defendant’ s re-marriage in another state„(107 Md. 329)

I t  is  true that a number o f states have attempted to extend into other 

states their prohibition o f the re-marriage. In Massachusetts, fo r example, 

i t  is  provided (Annotated Laws [1933 ]« c„ 207, sec. 10) ;

I f  any person residing and intending to continue to reside in this 
commonwealth is  disabled or prohibited from contracting marriage 
under the laws of this commonwealth and goes into anotner jurisdic 
tion and there contracts a marriage prohibited and declared void by 
the laws o f this commonwealth, such marriage snail be null and void 
fo r a l l  purposes in this commonwealth with the same e ffe c t as though 
such prohibited marriage had been entered into in this commonwealth.

The Massachusetts court has upheld this law, declaring that a state

may declare what marriages between its  citizens shall be recognized as

valid, although entered into out o f the state,, i f  entered into within the

period a fte r  divorce during which re-marriage is  prohibited, However, the

Massachusetts court also recognized that its  statute is  contrary to the

generally recognized rule o f law.

This generally recognized rule is  that i f  a marriage is valid where 

performed i t  is  valid  everywhere. Courts are loath to declare a marriage 

invalid, fo r  understandable reasons o f public morality. Thus, although 

Maryland does not by its  own statutes provide fo r the recognition o f common 

law marriages, i t  w ill accept a common lav/ marriage valid by the laws o f 

another ju risd iction . Similarly, though Maryland requires a religious cere­

mony fo r its  own marriages, i t  w ill accept a c iv i l  ceremony from another 

jurisdiction.



However, the general ru le o f v a lid ity  has three exceptions which are

equally w ell recognized in  most Anglo-American ju risd ic tion s, including

Maryland. Although such marriages may he p er fec tly  va lid  where performed,

Maryland w i l l  not recognized them i f  ( 1 ) polygamous, ( 2) miscegenetic, or 
. 1 

( 3) incestuous within the genera lly  accepted opinion o f  Christendom.

These are tne so-ca lled  ’'public p o licy " exceptions\ Maryland courts say 

that although i t  ord inarily  is  desirable to a ffirm  the v a lid ity  o f a mar­

riage, yet any purported marriage which comes under one o f these three 

heads is  simply too much fo r  the public p o licy  o f th is State to accept 

There is  a fourth exception which is  applied in a number o f states 

and which would be a p o s s ib ility  fo r  making one phase o f Maryland's divorce 

law somewhat more stringent. This is  the statute found in  Louisiana, Penn­

sylvania, South Dakota, and Tennessee, mentioned above, which forbids the 

adulterer in a d ivorce action from marrying his accomplice. Such a law 

goes d ire c t ly  to the protection  o f the f i r s t  marriage, and i t  is  accepted 

in  these four states as being another "public po licy" exception, s u ffic ie n t­

ly  v i t a l  to the welfare o f the states to ju s t ify  not fo llow ing the "va lid  

where performed, va lid  everywhere" rule.

I f  such a statute were enacted in Maryland and upheld as a public 

po licy  exception, i t  would not prevent the adulterer and his accomplice 

from being married in another state and then continuing to reside outside 

Maryland. I t  would, however, cause him the inconvenience o f moving and 

staying away, and might complicate his conveyance o f rea l property located 

here and also the d istribu tion  o f his property a fte r  his decease.

^Fensterwald v. Burk, 129 Md. 131, 98 A. 358.
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I .  Proposed Changes in the Substantive Law o f Divorce.

During the course o f the Legisla tive Council's study o f divorce a 

number of suggestions have come to i t  fo r  changes in the grounds fo r which 

divorces may be obtained.

The evident in te iest in the subject in Maryland is only one indication 

o f the country—wide discussions over p oss ib ilit ies  fo r amending divorce laws 

Perhaps the most sign ifican t o f recent sets o f proposals fo r change has come 

from New York, where absolute divorces now are granted only for adultery.

The Association o f the Bar o f the City o f New York recently has advocated 

these six additional grounds fo r  a vinculo divorce: ( 1 ) extreme cruel and 

inhuman treatment; ( 2) such w ilfu l conduct as may render i t  unsafe and 

improper to cohabit with the defendant; ( 3) abandonment; (4) neglect o f or 

refusal to provide fo r  the w ife; ( 5) conviction o f a felony and actual im­

prisonment fo r at least two years; ( 6) habitual intemperance.

The several suggestions fo r  change in Maryland are lis ted  below.

1. Voluntary separation. At the present time this State permits a 

couple who have been voluntarily separated fo r  fiv e  years to get a divorce 

at the instance o f e ither. Eleven other states have sim ilar laws, most of 

them setting the period at from two to f iv e  years, tnough two states specify 

ten years o f separation. This is  a 11 newer" cause fo r  divorce, in that i t  

carries no imputation o f gu ilt against either party. I t  was used in 319 

cases in Maryland in 19^5» being 5-0 $ o f a l l  absolute divorces.

Senate B i l l  294 o f the 1945 session would have reduced the period re­

quired in Maryland from fiv e  to three years. I t  passed the legislature, 

though a fte r  having been defeated once in each house, and then was vetoed 

by the Governor, with the suggestion fo r  further study of the whole broad



subject. Opinion on it is widely divided, ranging from total abolition of 

the voluntary separation ground to reduction of the time required to three 

years or even to eighteen months.

The proponents of this type of ground for divorce point to it  as the 

only one in Maryland under which "thoroughly respectable and responsible 

spouses" who have made an unfortunate and unhappy marriage are allowed to 

terminate it  without collusion and without "any violation of decency or the 

proprieties." Opponents of Senate B ill 29*4 say generally that we should 

have no liberalizing of the divorce laws, and more particularly that liberal 

divorce laws elsewhere have not ended collusive suits.

2. Involuntary separation. Another suggestion has been that the in­

voluntary separation of the parties for as much as five years should also 

be a ground for divorce. This likewise would be a departure from the tra­

ditional view that divorces are granted only to an "innocent" spouse as 

against a "guilty" spouse. It stems apparently from the feeling that i f  

a marriage is finally  and definitely broken up, it  is for the best interests 

of the parties and of society to have them legally divorced, regardless of 

fault or innocence,

Kentucky, Louisiana, North Carolina, Rhode Island, Texas, Washington, 

and Wisconsin have such laws, granting divorces i f  the parties have lived 

separate and apart with no cohabitation, for from two to ten years. Minne­

sota provides that after the parties to a limited divorce have continued 

thereunder for five years, either party may then ask to have the decree 

merged into an absolute divorce; and Virginia also permits the guilty party 

under the a mensa decree to have it changed to a vinculo.
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tA°_n_ .of  felony , or imp i l soament L Forty states grant absolute 

divorces fo r  some form o f imprisonment fo r  crime. In a majority o f them a l l  

that is  required is  a conviction fo r  a felony, with the divorce being granted 

io r  the stigma o f  the conviction plus the prospect o f a lengthy involuntary 

separation o f the spouses during the period o f the imprisonment. In other 

states actual imprisonment (and usually in the penitentiary) is  required; fo r  

periods ranging from two to f iv e  years.

Maryland is  one o f the eight states which make no provision fo r  a d i­

vorce under any o f these circumstances, and i t  frequently is  suggested that 

this State amend it s  laws to care fo r such s it  tuitions. I f  the innocent 

spouse be the w ife she is  admittedly le f t  in an unfortunate predicament.

Her husband is  imprisoned fo r an extended period o f years, he has no income 

which could be reached in a suit fo r alimony alone, and yet unless she re­

sorts to collusion and perjury she is  held within the marriage. One attor- 

ney who appeared before the Leg is la tive  Council spoke fo rce fu lly  of such a 

ohain o f circumstances as leading the w iie to form an i l l i c i t  connection.

House B i l l  606 o f the 19^5 session would have allowed an absolute di 

vorce fo r  "the imprisonment o f e ither party fo r  a criminal v io la tion  fo r  a 

period of eighteen months or longer.” The b i l l  died in committee.

Extreme crue lty . Another recommendation has been that extreme cruel­

ty be added to the grounds fo r  absolute divorce. Forty-two states have such 

a provision in their laws, and fiv e  o f the remaining six (including’ Maryland) 

use cruelty as ground fo r a lim ited divorce, The most frequently used phrase 

is  "extreme cruelty," others being "cruel and inhuman treatment," "actual 

violence to toe person," "in to lerab le severity ," etc.

Only 5S lim ited divorces were granted in Maryland in 19M-5 on the ground 

o f cruelty. However, this figure was 30$ o f the total o f a ll lim ited divorces.
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5. Marriages null and, void ab initio. There is possible need for clar­

ification as to the meaning and effect of the provision that a divorce may be 

granted for any cause which by the laws of this State renders a marriage null 

and void ab initio (Art. l6, sec. 4o)„ No one knows precisely what sets of 

facts are covered by this part of the divorce law.

In the f ir s t  place, does the word "laws” mean "statutory law" or "jud­

icial law"? It usually is interpreted now as meaning the former,, On the 

other hand, Harlan on Domestic Relations (1909 edition, p„ 32) by saying 

that tiiis ground for divorce covers "force, fraud, duress, etc," thereby 

adopted the latter meaning, since annulments for such reasons as force, fraud 

and duress are accomplished under the general equity, non statutory powers of 

the divorce court.

Assuming, however, that the word "laws" means "statutory law," the ques­

tion then turns upon what statutes at a given time render a marriage "null 

and void ab in itio ." The anomalous answer is that Maryland has never had a 

statute which completely fits  this description. It usually is considered that 

Maryland w ill grant a divorce for any cause which by statute is made a cause 

for annulment, yet a number of examples may be cited to show that by reason 

of particular wording of statutes or because of the judicial construction 

they have received, there is continual uncertainty as to what is encompassed 

within the meaning of this divorce law. In each instance, it must be kept 

in mind that the divorce law refers only to those marriages which "by the 

laws of this State" are "null and void ab in itio ."

First, one of Maryland’ s annulment statutes says that any second mar­

riage, the f ir s t  subsisting, may be declared to be "null and void" (Art, 62, 

sec. 16). There is no Bquare ruling on the point "by the Court of Appeals, bd 

tria l courts in Maryland occasionally dissolved bigamous marriages by divorce. 

By so doing, they are declaring that a marriage which is bigamous and there­
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fore open to annulment as being "null and void" is  also open to 'divorce as 

being "null and void ab in i t io ." Probably, therefore, Maryland courts may 

dissolve a bigamous marriage by divorce as an additional and alternate form 

of r e l ie f  to the annulment also permitted. I t  may be mentioned in passing, 

however, that the best authorities hold the children o f a bigamous marriage 

which has been ended by divorce thereby to have been made illeg itim ate  Here 

tne uncertainty is  fu lly  illu stra ted . Logica lly , one would say,, a "divorce" 

implies a previous marriage, which in turn means legitimacy o f issue. Legal­

ly , the situation seems to be that a bigamous marriage simply never existed, 

and even though "ended" by divorce i t  remains a to ta l n u llity .

Secondly, our annulment statute says that a marriage between parties 

related within the prohibited degrees of consanguinity is  "void" and may be 

so declared (A rt, 62, sees, 1, 16). This statute was before the Court o f 

Appeals in the Harrison case (22 Md„ 482)„ decided only a few years a fte r 

the passage o f the orig ina l divorce law and involving tne marriage o f an 

uncle witn his niece. The case dia not get into court until a fte r  tne deatn 

of the uncle-Husband, and i t  arose as a contest over the distribution o f his 

property. Tde Court held that the word ’’void" in tne statute does not neces­

sarily  mean "void ab in i t io , 11 and tnat nere i t  meant only "voidable" This 

meant tnat the marriage, i f  annulled at a l l ,  would have been avoided only 

from tbe time i t  was so declared by the Court. Here the Court refused to 

ca ll tne marriage void because the issue was not raised during the life tim e 

o f both tne parties ; and an incidental e ffe c t  was to allow the children o f 

the uncie~iAUSuand and niece--wife to take tne property as legitim ate cmidren

Whetner the same reasoning would apply i f  the parties to a marriage wee 

related more closely  tnan uncle and niece is an open question. At any rate, 

by jud icia l construction we have a marriage between uncle and niece held to 

be only "voidable," so tnat there is doubt as to whetner the marriage could
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be construed as " n u ll  and vo id  ab ^ i t i o "  and therefore su o je ct to d iv o rce .

F in a l ly ,  there i s  the sta tu te  fo rb id d in g  mixed r a c ia l  m arriages, de

d a r in g  that they "are fo re v e r p ro h ib ite d , and s h a l l  be void" (^Art. 2/, sec.

44^). The Court of Appeals has s a id  by dictum  that sucn a m iscegenetic

m arriage i s  so t o t a l ly  vo id  th at i t  could  not De recognized m  Maryland even

i f  v a lid  wnere performed (62 Md 1 7 ). however, the s ta tu to ry  proceeding fo r

annulment does not apply to sucn a m arria ge „ I t  has been suggested that

Maryland co u rts could  construe sucn a m arriage as being made " n u ll and void

ab in it io "  by "tne laws o f t m s  State" aria a c c o rd in g ly  d is s o lv e  i t  by d iv o rce . 
■””* “ i
Again, nowever, the exact l im it s  of power are  u n ce rta in

W nile no one i s  sure ju s t  what s itu a t io n s  are covered by tne power to 

grant a d ivo rce  fo r  any cause wmcn renders tne m arriage n u n  and void  aD 

in i t io ,  i t  cannot be pretended that taere i s  muen p u b lic  concern over i t  

Sucn cases come up very in fre q u e n tly , and they are much more l ik e ly  to De 

s e tt le d  by way o f  annulment tnan Dy way o f d iv o rce .

b. D is t in c t io n  between d ivo rce  aria annulment. 'Tne s i x  grounds lo r  d i 

vorce in  Maryland may be c la s s i f ie d  as oetween tnose whxcn are prevem enc. 

naving e x iste d  a t  tne time o f tne m arriage, and those whicn are supervenient-, 

naving a r is e n  a f t e r  the m arriage. Thus, i f  the d ivo rce  i s  granted fo r  impo­

tence or fo r  a cause wnicn by the laws ol th is  Sta.te renders the m arriage  

n u ll  and vo id  ab i n i t i o ,  i t  i s  decreed on prevem ent grounds. On tne other 

nand, a d u lte ry , d e se rtio n , v o lu n ta ry  separatio n  and in s a n ity  a r is in g  a fte r  

the m arriage are supervenient grounds.

"̂'i'ne e n t ire  su b je ct i s  d iscu sse d  at some le n gth  Dy P ro fe sso r John S. 
Stranorn, J r . ,  in  2 Maryland Law Review 211.



I t  nas been suggested that the preventent grounds should oe removed as 

grounds f o r  d iv o rc e  and added to tne grounds f o r  annulment, in  order to make 

a c le a r  d is t in c t io n  Detween those apparent m arriages whicn are d isso lv e d  by 

reason o i never h aving a c t u a lly  e x is te d  and those re a l m arriages wrd.cn are 

d isso lv e d  by reason o f subsequent events.

'i'nis su gge stio n  i s  c lo s e ly  bound up w itn tne u n ce rta in ty  over tne ap 

p lic a t io n  of the sta tu te  wnicn perm its d iv o rce s  to be granted fo r  any cause 

wnicu by tne law s o f the State  renders a m arriage n u n  and void  ab in i t io ,  

discussed  im mediately above. Assuming that t h is  sta tu te  arrows d ivo rce s fo r  

any cause wnicn by law would j u s t i f y  an annulment, tne proposed change would 

nave tm s  e ffe ct;; there would be tnree grounds t o r  annulment ( impotence,, b i 

gamy, in c e s t ) ,  to whicn m iscegenation might a lso  oe added, ana fo u r grounds 

fo r  absolute d iv o rce  (a d u lte ry , 16 months d e se rtio n , 5 years voluntary separa  

tio n , in s a n it y ) „

in  theory, there i s  good reason fo r  se p ara tin g  the d ivo rce  ana annul 

mens, a c tio n s , w itn  the prevenient grounds being used s o le ly  xor annulment 

proceedings ana tne su p er-en ien t grounds being applied  s o le ly  to d ivo rces, 

Again, however, i t  i s  a to p ic  on which there xs l i t t l e  expression oi opinion.

I f  the Court oi Appeals should ever hold that the c h ild re n  o f oigamous 

and incestuous m arriages are  le g it im a te , when the m arriage i s  d isso lve d  by 

d ivorce  under tne n u ll  and void ab i n it io  c la u se , there would be good reason 

fo r  le a v in g  the law as i t  now stands,, To date the Court has made no ru lin g  

upon txii.s p o in t„ While i t  might seem i l l o g i c a l  to c a l l  such ch ild re n  le g i  ­

tim ate, tnere i s  a c le a r  preference in  tne law to accom plish le g itim a cy  wuen 

ever p o s s io ie . I t  can oe argued, too, tnat tne L e g x s ia tu ie  mus« have had 

some sucn re s u lt  in  mind wnen i t  seem ingly provided fo r  granting; d ivo rce s  

on grounds a ls o  a p p lica b le  to annulment.
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incom patibility siaould be an added ground fo r  lim ited divorce, New Mexico 

is  tne only state granting divorces on th is ground, thougn in a number o f 

instances other states have grounds which probably mean essentia lly the same 

as incompatibility.

Any proposal to change the law as to lim ited divorces must face the

fact that few persons are interested in this form o f divorce., In Maryland

in I 9U5 there were 191 a mensa decrees granted, these being only 2.9$ o f a l l

divorce and annulment decrees. Only about h a lf the states make any provision

for lim ited divorcej the tendency in both legislatures and courts alike is

against its  wider use, because o f tne anomalous and inconclusive status

created by i t .  As the Court o f Appeals declared in a recent case,

. . . . th e  State, representing society as a whole, has a real and v ita l 
in terest in maintaining the marital status, so that i t  may not be dis- 
solved, except io r  grave and W’eignty causes. Tnis would seem to apply 
with even greater force to an application fo r divorce a mensa et thoro, 
which is  p rac tica lly  nothing more than a request fo r jud icia l peinfissicun. 
to liv e  separate and apart, and which must result in tne condition, ces™ 
cribed by an eminent judge, o f throwing the parties back upon society 
in the indefin ite  and dangerous character of a wife without a husband 
and a husband without a wife. (159 Md. 23b).

I t  has been suggested, however, that by jud ic ia l construction Maryland 

is placing too high a standard o f proof upon tne complainant in an a mensa 

case, notably i f  the grounds alleged are cruelty.

Generally, the Court o f Appeals requires fo r cruelty evidence o f serious 

and continued acts of a weighty nature. As stated in the Bonwit case (169 

Md. IS9) ,  cruelty was defined as such conduct on the defendant's part as would 

endanger tne l i f e ,  person or health o f the p la in t i f f ,  or would cause the plaii- 

t i f f  reasonable apprehension o f bodily suffering. Ordinarily, a single act 

o f violence is  not su ffic ien t to prove cruelty, unless i t  indicates an inten­

tion to do serious bodily harm or is  of such character as to tnreaten serious 

danger in tne future (1^7 Md. 177).
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In s t i l l  another case, the Court lis ted  a number o f complaints which do 

not constitute lega l cruelty, saying that marital neglect, indifference, f a i l ­

ure to provide clothes and conveniences as fr e e ly  as the w ife might desire, 

sa llies  o f passion, harshness, rudeness, and use o f profane and abusive lan­

guage would not g ive  grounds fo r  divorce, unless the p la in t i f f 's  personal s e ­

curity or health were endangered ( l^ l  Md. U44) „

Thus, i t  seems generally in Maryland that some physical cruelty is  neces 

sary fo r  divorce on th is ground, and that an isolated act w ill  usually not suf 

f ic e . However, in the recent Poole case (17b Md. 69b; 5 Maryland Law Review 

111), a lim ited divorce fo r cruelty was granted when there had been one act 

o f physical violence and also unjustifiab le accusations o f in fid e lity  by the 

husband toward the w ife. Tlie Court said nothing as to intending a modifica­

tion o f the old rule as to cruelty, so i t  s t i l l  is  uncertain whether the 

Court o f Appeals might be leaning toward acceptance o f mental cruelty as 

well as physical cruelty.

One proposal is  that the Legislature enact a statutory defin ition  o f 

cruelty, which would be less d i f f ic u lt  to establish than the present require­

ment. The argument advanced is  that a larger ratio o f complainants than at 

present would then ask fo r a mensa decrees. The further argument is  that 

lim ited divorces are better soc ia lly  than are absolute divorces, in that 

they preserve enougn o f the marriage to make an easy reconciliation possible. 

Similarly, i t  is cited, i f  cruelty were easier to establish, many wives would 

be encouraged to ask fo r  alimony (not divorce) on that score, whereas now 

the State is  "driving" them to seek an absolute divorce on other and more 

serious grounds.
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J„ Proposed Changes in the Procedural Law o f Divorce .

Another set o f recommendations has come to the Leg is la tive Council con­

cerning possible changes in the procedure fo r  obtaining and granting a d i­

vorce.

1. Notice t o non-resident defendant,., The most important o f these pro­

cedural matters is  that of improved notice o f the pending suit being given * 

to a non-resident defendant. This is  considered at length in section F o f 

this report.

2. Thirty-day in terval a f t er f i l in g  b i l l  o f complaint. A number o f 

judges have suggested that there should be some fixed  period o f time between 

the f i l in g  o f a b i l l  fo r  divorce and the decree,, and th irty  days has been 

mentioned as a proper period. Others are neutral on the proposal, fee lin g  

that i t  would not do much good, but also that i t  would do no harm.,

Most divorces already require more than th irty  days between the time 

o f f i l in g  and the decree, so as to them the new recommendation would have 

no e ffe c t. And, since the thirty-day rule is now in e ffe c t in Baltimore 

City (by Rule 10 o f the Supreme Bench), the only change in that ju risd iction  

would be the technical one o f substituting a statute fo r a rule o f court. 

Similarly, in a decree pro confesso follow ing the defendant's default, a th ir­

ty day lapse is  already mandatory. (Art. lb , sec. 170, 1939 Code).

The only divorces which would be a ffected  by this proposal, therefore, 

would be the few in the counties which customarily are decreed in fewer than 

th irty days. Even as to tnem, i f  the evidence is taken before an examiner, 

i t  is to remain in court fo r  ten days before the case may be taken up for 

hearing, unless the parties mutually agree to waive this period (Art. lb , 

sec. 288).
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In an occasional case where both parties appear but there is  no contest, 

they do so agree to waive this ten-day period and the decree may be granted 

in as short a time as one day* Even those judges who favor a th irty  day wait­

ing period, however, indicate the wisdom of allowing fo r  exceptional cases.

Two of them mentioned divorces obtained by persons in m ilitary service, where 

the defendant's conduct was su ffic ien tly  serious as to move the court to grab 

the decree with a l l  possible dispatch.

3. Two-year residence requirement. A judge o f the Supreme Bench o f 

Baltimore C ity has recommended that the general period o f residence required 

for a divorce be raised from one year to two years.

Maryland's residence requirements now axe as follows (Art. 16f. secs. 

dlA and *+3 , 19*+3 Supplement):

1. I f  the cause fo r  divorce occurred within the State, any period of 
residence by one o f the parties is  suITIcTeht to give our courts ju ris- 
d ic ti on;

2. I f  the cause for divorce occurred outside the State, at least one 
year's residence by one o f the parties is necessary to give our courts 
ju risd iction ;

3. In the one instance o f absolute divorce on the ground of incurable 
insanity, at least two years' residence by one o f the parties is re ­
quired to give our courts ju risd iction .

This proposal concerns the second item above. Under i t ,  persons resid­

ing outside the State cannot now get a divorce fo r a cause originating out­

side the State unless they become resident here and continue so fo r one year. 

This period was set at two years u n til decreased by ch. 90 o f 19*41.

Maryland is  among the 25 states which set this period of residence at 

one year. Thirteen others require more, most o f them specifying two years; 

Massachusetts has the most stringent requii-ement, fiv e  years of residence.

On the other extreme, ten states require less than one year. Of the la tte r ,
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Florida (90 days), Arkansas and Wyoming (60 days), and Idaho and Nevada (6 

weeks) are notable.

I t  is  the period o f residence required o f outsiders which rea lly  charac­

terizes what are called the "easy divorce" states. They are called that not 

simply because they may grant divorces to the ir own people on comparatively 

easy grounds, but rather because they allow outsiders to secure divorces there 

a fte r  satisfy ing comparatively easy residence requirements. Maryland's res i­

dence requirements, therefore, may be the greatest single factor in determin­

ing whether i t  w il l  become an "easy divorce" state or continue its  tradition 

al conservative policy.

How/ever, the present proposal does not involve any such fundamental 

question, fo r  i t  would move the State only from a moderately conservative 

to a somewhat more conservative position.

U. Interlocutory decrees. Another recommendation is that divorces be 

granted in i t ia l ly  as interlocutory decrees, not to be fin a l until some months 

have elapsed. This is  discussed at length in Section G o f the report.

5„ Right o f re- marriage. Sim ilarly, i t  has been suggested that the 

right of re-marriage o f divorced persons be restricted, and this topic also 

is covered elsewhere in the report, in Section H.

b. Hearings in camera. A further recommendation is  that most divorce 

cases should be heard in camera, or in private, and that the tr ia l judge in 

his discretion may have the records sealed against public inspection,.

This question is  made partly academic by the fact that so few divorce 

cases ever reach the open court; an overwhelmingly large percentage of them 

are heard only by the examiners, and the records which are open to public 

inspection are routine and innocuous.
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In an occasional sensational case which reaches a hearing in open court, 

i t  may he a real question o f socia l p o licy  as to whether spectators should be 

indiscrim inately admitted,, However, the t r ia l  courts themselves sometimes 

hear such cases p r iva te ly ; and in rare instances the Court o f Appeals w ill  

not print an opinion in a case, or w il l  prin t the decision and the point o f 

law involved with no reference to the particu lar facts,,

7. Examiner-master system, F inally, i t  is  suggested that the examiner- 

master system now in use should be revised, that the two o ffic e s  should be 

combined in one, and that there should be additional ones appointed.

The o ffic e s  of master and examiner in equity are old ones, stemming 

from the early  English courts o f chancery In the main, the master was ap­

pointed as a general assistant to the chancellor or judge, and the ch ie f duty 

o f an examiner was to examine the witnesses produced on e ither side o f a case 

and to take th e ir  testimony under oath.

At the present time there are three masters and two examiners who as­

sist- with divorce cases in Baltimore City, The work o f the examiners is  the 

taking of testimony, and that o f the masters is  to make formal recommendations 

to the court. The masters also assist the equity courts in other than divorce 

cases. A ll f iv e  o f these persons are attorneys who spend only part o f the ir 

time on court v/ork.

In the counties the courts are assisted in their divorce work by examiners 

only, so that the recommendation as to combining the o ffic e s  o f master and 

examiner is  pertinent to Baltimore City alone.

As appellate courts often observe in refusing to reverse the findings ef 

a t r ia l  court, whoever has listened to the parties and observed their demeanor 

has the benefit o f d irect impressions. I t  is„ therefore, perhaps a very real
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question whether the masters could not better judge the facts in the cases 

tnat come to them fo r recommendation, i f  they had. the opportunity to see the 

parties and hear their testimony. The same question might be raised as to 

the examiners, since i t  is  said that testimony is sometimes taken by the 

stenographers out o f the presence o f the examiner.

I f  the o f f ic e s  of master and examiner in Baltimore City were combined, 

i t  might be necessary to have persons who would devote their fu ll time to 

this work, instead of combining i t  with their private practices. This raises 

the question o f securing fu ll-tim e ’’master-examiners" o f the proper ca liber 

and experience.

K. P roposed Changes in the Eviden tia l Lav; o f Divorce.

Several proposals also have come to the Council fo r  changing in one 

way or another the requirements as to the evidence necessary to sa tis fy  the 

courts, in divorce cases.

1, Desert'ion and separati on obvi ous to jthe_ coinmuni ty . A number o f pe r- 

sons have suggested a change in one phase o f the law o f constructive deser­

tion. I t  is  w ell settled  in Mazyland that i f  one o f the parties refuses to 

continue marital intercourse, even though both continue to reside in the same 

house or apartment and in the eyes of the world have not changed their status, 

this constitutes constructive desertion and en titles  the injured party to a 

divorce. The recoinmerdation is that a change be made in the evidence required 

in such a case, so that no divorce may ever be granted on the ground o f deser­

tion unless the desertion was obvious to the community.

Added point is  given to this suggestion by two recent extensions o f the 

theorv o f constructive desertion. F irst, one o f the c ircu it courts o f B a lt i­

more C ity has granted a divorce on the ground o f constructive desertion, where



53

there was no re fusa l o f marital intercourse,, but simply an insistance by
1

the husband on the use o f contraceptives (D aily Record,, A p r il 19, I 9M4)

Secondly,, a number o f  divorces have been granted by applying the prin 

c ip le  o f constructive desertion to voluntary separation cases. Thus,, persons 

who have throughout the en tire  period lived  in the same house or apartment and 

who invthe .eyes o f the world were both married and l iv in g  together, have te s t i­

fied  that f iv e  years or more e a r lie r  they entered into an agreement o f volun 

tary separation and they have not since cohabited.

The p o s s ib il it ie s  fo r  collusion  and perjury on both sets o f facts are 

obvious. The Court o f Appeals has not ruled on either question,,

2„ Corroborative  evidence. Another recommendation is  that the laws o f

evidence in  divorce cases be changed so that the corroboration o f more than

one person in addition to the complainant would be required,

Maryland now provides as to corroborative evidence that,

„„ ,in  su its „ ,„ fo r  the purpose o f obtaining a d ivorce, „ ., no ver 
d ie t sha ll be permitted to be recovered, nor shall any judgment or 
decree be entei’ed upon the testimony o f the p la in t i f f  alone: but 
in a l l  such cases testimony in corroboration o f that o f the p la in ­
t i f f  shall be necessary, (A rt, 35« sec, U)

As another rule o f evidence the State has enacted that;

The admission o f a respondent, o f the facts charged in a b i l l  fo r  
divorce, who consents to the application, shall not be taken o f 
i t s e l f  as conclusive proof of the facts charged, as the ground o f 
the application, (A rt, lb , sec, U5)

So fa r  as the statutes read, therefore, Maryland requires that the p la in t i f f

^n™late 19UU the Circuit Court fo r  Anne Arundel County granted an annul 
ment to a husband fo r  fraud by his w ife, the sp ec ific  complaint being that she 
insisted upon the use o f contraceptives. The couple had been married about 
eighteen months, though most o f that time the husband had been absent on naval 
duty. In his b i l l  o f  complaint he charged that at the time o f the marriage she 
concealed from him "a fixed , permanent, and irrevocable intention never to bear 
children and never to permit your complainant to engage in sexual relations 
with her other than with the use o f methods and devices calculated to prevent 
her from becoming pregnant,,,," Case No, 2̂ 3*4, Divorces, Anne Arundel County
19^ .



nave at least one corroborative witness, and that the admission o f any de­

fendant who consents to the application shall not be taken as conclusive 

proof o f the facts  charged0

The e f fe c t  o f requiring more than one corroborative witness would be, 

o f course, to increase the d if f ic u lty  o f the complainant in proving his case, 

though again the fact that so few divorces are actually contested would mean 

in practice that very often the d ifference would be an academic one only,

3, Evidence o f insanity. One judge has suggested that the intention 

o f the Legislature has not been followed in granting some divorces on the 

ground o f incurable insanity, and that trie law might be amended accordingly,.

The law now says that a divorce may be granted when the spouse "has 

become permanently and incurably insane," i f  "such permanently incurable in­

sane person shall have been confined in an insane asylum, hospital or other 

sim ilar in stitu tion  fo r  a period o f not less than three years prior to the 

f i l in g  o f the b i l l  o f complaint, „ , .■*' (Art, lb , sec, UlA, 19^3 Supplement),

The point raised is  that the Legislature intended to allow the divorce 

only when the mental capacity o f the insane person was such that he could not 

even comprehend the fa c t o f divorce; and i t  is  said that the courts have not 

applied such a s t r ic t  requirement, since they have granted divorces from 

persons who were fo r a time in Springfield State Hospital and then were 

"farmed out" to private fam ilies a fte r  showing improvement.

I t  is  true that divorces have been granted when the insane person was 

not act'ia lly  in the asylum. The Dodrer case (37 A, 2d 9^9) involved tnis 

precise point, the insane spouse having been placed in a private home because 

of crowded conditions within Springfield State Hospital, The Court of Appeab 

there ruled that the insane spouse was held in an institu tion  within the 

meaning o f the statute.

H o w e v e r , th e  s t a t u t e  r e q u i r e s  n o t o n ly  th a t  the  in s a n e  sp o u se  s h a l l
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have been fo r  three years in an asylum, hospital, or institu tion , but also 

that the divorce shall not be granted "unless the court shall find from the 

testimony o f two or more physicians competent in psychiatry that such insan­

i t y  is  permanently incurable with no hope o f recovery..... "

The crux o f the problem is whether the spouse is  sane or insane. I f  

any change is  needed, therefore, i t  would be to place a higher standard o f 

proof upon the alleged insanity, with the actual place o f detention being a 

secondary matter.

On this point, the superintendent o f one o f the State hospitals believes 

that the mention of a physician "competent in psychiatry" is  not su ffic ien tly  

specific . Also, he adds, a rea lly  competent psychiatrist hesitates to declare 

anyone permanently incurable, so that in some instances i t  has been d if f ic u lt  

to meet the standard o f evidence required by the statute.

On these two d iffe ren t matters, therefore, i t  has been cited that the 

standard o f evidence necessary under the insanity statute is  both too low 

and too high.

4. Complainant's innocence. I t  has been recommended that Maryland make 

a basic change in the requirement that the complainant must be free from 

marital gu ilt  in order to get a divorce based upon the other party’ s gu ilty  

conduct.

This requirement stems from the traditional "clean hands" doctrine o f

the equity courts. As stated in an early Maryland case, that, general doctrine

operates in equity courts in this fashion:

I t  is  an established princip le, that to en list the countenance o f such 
a court in his favor, a party must always enter it s  doors with clean 
hands; and when he seeks to be relieved against in justice, arising from 
the bad fa ith  o f his adversary, he ought not to be obnoxious to the same 
imputation himself. . . . 'No man is  en titled  to the aid o f a court o f equi­
ty when that aid becomes necessary by his own fau lt. ' (3G. & J. 1/0, 137)
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D ivorce  work i s  p a rt o f  equity* s ju r i s d ic t io n  of course,, and i t  i s

e q u a lly  w e ll e sta b lish e d  in  Maryland that the d o ctrin e  of c le a n  hands a p p lie s

to d ivo rce  proceedings (162 Md. 70c SO). Some a u th o r it ie s  argue that t h is

need not n e c e s s a r ily  "be so, s in c e  d ivo rce  i s  not h is t o r ic a l ly  an a c tio n  in

e q u ity , having been u n t i l  com parative ly recent times a fu n ctio n  e ith e r  of
1

tlie e c c le s ia s t ic a l  co u rts  o r o f  the le g is la t u r e .  However, in  Maryland i t  

i s  s e tt le d  that the c le an  hands d o ctrin e  i s  a p p lic a b le  to d ivo rce  proceedings.

The question  of the c le an  hands d o ctrin e  would a r is e  t y p ic a l ly  i f  a 

w ife sues f o r  d iv o rce  on the ground o f her husband’ s a d u lte ry , and i t  i s  

then d iscovered th a t she h e rs e lf  has been g u i l t y  o f the same o ffe n se , immed­

ia t e ly  the d o c tr in e  o f clean  hands i s  a p p lie d , and she i s  denied re lie f ,,  and 

i f  the husband were the complainant,, the same re su lt  would fo llo w  as to him.

The d i f f i c u l t y  i s  th at the whole philosophy o f the complainant* s inno ­

cence arose in  ca se s in  which there was an a c t iv e  contest between the two 

p a rt ie s  on the f lo o r  of the co u rt. In  t h is  se t of fa c ts  i t  i s  reasonable to 

deny r e l ie f  to P a rty  A, i f  she has been g u i l t y  of the same offense o f which 

she com plains in  P a rty  B . In  the great m a jo rity  o f  d ivo rce  cases,, however, 

there i s  not such an a c t iv e  co n test o f the p a rt ie s .  On the contrary, there 

i s  very evident agreement between them in  wanting the d iv o rce . The sugges­

tio n  i s ,  th erefo re , that to ap p ly  the d o ctrin e  too r ig id ly  in  d ivorce  cases  

may do more harm than good, and that a t the very le a s t  i t  may d rive  the par­

t ie s  to p e rju ry .

I t  i s  not required  as a  m atter o f p le ad in g  that the complainant put 

in to  the b i l l  o f com plaint an a lle g a t io n  o f personal innocence, though when

Nelson on D ivo rce  (2nd e d it io n , 19^5)» se cs. 1 .01, 2.05* 10.02, In  
West V ir g in ia ,  the clean hands ru le  i s  a p p lica b le  only where the p l a i n t i f f ’ s 
conduct has caused or co n trib u te d  s u b s ta n t ia lly  to the offense  o f the defen­
dant which i s  se t up as a ground f o r  the d ivo rce . This i s  a r e la t iv e ly  lim ite d  
a p p lic a t io n  o f  the ru le . H a t f ie ld  v. H a t f ie ld ,  113 W„ Va„ 135, 167 S„ E , 89.,
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the m aster or judge i s  review ing the testim ony he i s  on the watch fo r  an a f ­

f irm a t iv e  showing o f good conduct "by the com plainant. However, most a tto r ­

neys put in to  the b i l l  o f  com plaint and a ls o  in to  the n o tice  by p u b lic a tio n ,  

i f  any, the a lle g a t io n  that the complainant has been a ch a ste , a ffe c tio n a te  

and d u t if u l  spouse.

The whole sequence o f  events may be i l lu s t r a t e d  by s itu a t io n s  frequent­

l y  coming to the a tte n tio n  of the Le ga l Aid Bureau. Husband and wife have 

separated ra th e r c a s u a lly , and each i s  l i v i n g  w ith someone e ls e . T h e ir  fr ie n d s,  

or perhaps the m in is te r , p ro te st that they ought to make the whole th in g  more 

re g u la r. C h ild re n  are bom , and the question of le g it im a tio n  a r is e s .  Accord­

in g ly ,  husband and w ife agree to get a d iv o rc e , so that they may re-m arry  

and le g it im a te  both th e ir  c h ild re n  and tbeir present s ta tu s . One of them goes 

to an attorney to have d iv o rce  proceedings in s t itu t e d , and i s  immediately 

asked i f  he h im se lf  has been fre e  from m a rita l f a u lt .

E it h e r  of two r e s u lts  may fo llo w . F i r s t ,  the complainant may p e rju re  

h im se lf and say that he has not been g u i l t y  of m a rita l wrong; s in ce  the s u it  

i s  not contested, the p e r ju ry  i s  never d iscovered  by the co u rt, and the d i ­

vorce i s  granted. Secondly, husband and w ife may drop the whole idea o f d i ­

vorce and continue th e ir  i r r e g u la r  a ss o c ia t io n s .

Those who c r i t i c i s e  th is  t ra d it io n a l a p p lic a t io n  o f the clean hands 

d o ctrin e  c it e  that although i t  may be p e r fe c t ly  s a t is fa c to ry  fo r  the few 

d ivo rce  cases w hich are a c t iv e ly  contested, i t  sim ply pro longs an unhealthy 

s itu a t io n  when a p p lie d  to m arriages which q u ite  d e f in it e ly  are beyond re p a ir  

and in  which both spouses u n ite  in  wanting a d iv o rce .

L .  Domestic R e la t io n s  Court.

The ge n e ra l proposal has been made that Maryland e s ta b lis h  domestic 

r e la t io n s  co u rts , e ith e r  to operate se p ara te ly  or as d iv is io n s  w ith in  the 

p resent Supreme Bench o f Baltim ore C ity  and the c ir c u it  co u rts o f  the coun-
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tie s . Such a recommendation is  a large question on its  own right, and can 

here be given no more than b r ie f mention.

Those who support the proposal fo r Domestic Relations courts generally 

envisage a court in which the social work is  as important as the lega l. I t  

would have on i t s  s ta ff  social service workers, investigators, and concilia­

tors, the idea being that any breach in the a ffa irs  o f a home should be met 

by attempted concilia tion  before the parties become involved in actual legal 

proceedings. Such a court or agency, i t  is  further suggested, should in ad­

d ition  to divorce matters handle adoptions, juvenile delinquency cases, and 

non-support claims. Hie basic purpose, as one advocate wrote to the Legisla­

tive  Council, would be to treat matters related to the maintenance o f the fam­

i ly  and the welfare o f  the home "with the sympathetic under standing and trained 

social insight that they demand."

M. Law o f In terstate Divorce.

The widespread interest in problems o f divorce stems not only from 

this State's concern in the marital status o f its  people, but also from the 

v ita l question o f  the recognition in one state o f divorces granted by other 

states.

The basic factor in the law o f interstate divorce is  the fu ll-fa ith-and- 

cred it clause o f the Federal Constitution (Art. 4, sec. 1) which provides that

Full fa ith  and cred it shall be given in each state to the public
acts, records, and jud ic ia l proceedings o f every other state.

I f  Maryland divorces two persons who have long resided here and clear­

ly  have established domicils here, there is  no question o f the duty o f every 

other state to accord fu l l  fa ith  and credit to the Maryland decree. However, 

i f  the defendant in the Maryland proceedings liv es  in another state, that 

state then has an interest in the case, and under proper circumstances may 

want to hold that Maryland did not have proper jurisdiction over the parties
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to decree a divorce. Since a Federal question is  involved, the Supreme 

Court then becomes the fin a l judge o f the issue.

1. The Haddock Case. Cases concerning the recognition o f foreign d i­

vorces have come to the Supreme Court on many points, with the Haddock case"*" 

until recently being the basic and controlling one.

The Haddock case came up a fte r  a wife sued her husband fo r divorce, in 

New York State. Among others, he raised the defense that some years ea rlie r  

he himself bad secured a divorce from her, in Connecticut. This ms true.

The wife at that e a r lie r  time was a non-resident o f Connecticut and had not 

appeared in the case there. The question fo r  New York to decide, therefore, 

was whether i t  was bound to g ive  fu l l  fa ith  and credit to a Connecticut divorce 

granted against a non-resident, non-appearing defendant. New York decided 

that i t  was not bound to recognize the Connecticut decree, and accordingly 

went on to grant a divorce o f i t s  own to the w ife. In a l l  this the New 

York courts were fin a lly  upheld by the Supreme Court o f the United States,

Commentators s t i l l  are not en tire ly  agi’eed as to what the Haddock case 

decided, fo r  in addition to i t s  decision on the bare facts outlined above i t  

went on to comment on other fact situations and cases in interstate divorce. 

However, as to the requirement fo r  fu l l  fa ith  and credit when only the plain­

t i f f  was domiciled in the state granting a divorce, one loca l authority on 
2

divorce law has made this summary o f the over-a ll situation following the 

Haddock case;

1. The p la in t i f f  must have a va lid  domicil in the state granting the 
divorce;

1Haddock v. Haddopk ( 1906), 201 U. S. 562, 50 L. Ed. 867, 26 S. Ct. 525
%>rof. John S. Strahorn, J r., University o f Maryland Law School. See 

32 I l l in o is  Law Beview 79& (193^).
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2. This alone w ill  not en tit le  the divorce to fu ll  fa ith  and credit
among the other states; there must be something else;

3. T h is  "sometiling e lse "  may be (a) personal s e rv ic e  on the defendant 
w ith in  the g ra n tin g  s ta te , (b) vo lu n tary  appearance by the defen  
dant, o r (c )  m atrim onial d o m ic il, meaning that the sta te  g ra n tin g  
the d iv o rce  i s  a ls o  the d o m icil of the m arriage and that the defen­
dant i s  u n ju s t i f ia b ly  absent therefrom ;

U. The important element in th is "something e lse" is that i t  makes 
more feas ib le  an appearance and a defense by the defendant,

2. Tiie Williams Case. Some years ago a small-town storekeeper living' 

in North Carolina and the wife o f his clerk decided to divorce their respect­

ive spouses and marry each other. They went to Las Vegas, Nevada, lived  in 

an automobile court, and at the end o f six weeks each f i le d  a suit fo r  d i­

vorce.

Both defendants were s t i l l  in  North Carolina; neither was served with 

process in Nevada, and neither entered an appearance. In the case o f the wo 

man p la in t i f f ,  there was publication of the pending suit in a Las Vegas news­

paper; and a copy o f the summons and complaint were mailed to her husband 

and received by him. In the case o f the man p la in t if f ,  the w ife in North 

Carolina had delivered to her by the North Carolina sh eriff a copy o f the 

summons and complaint.

On the day the second divorce was granted, the parties were married in 

Nevada and immediately returned to North Carolina. There they were indicted 

fo r bigamous cohabitation, and convicted, and their appeals ultimately brought 

them to the Supreme Court o f the United States.

The State was nesting it s  prosecution upon the Haddock case and there­

fore made no issue o f the Nevada court's finding o f bona fid e  domicil there. 

Tor that reason, the Supreme Court simply assumed a bona fide domicil o f the 

two p la in t if fs  in Nevada. I t  then went ahead sp ec ifica lly  to overrule the 

Haddock case. Tie Court admitted that within the lim its o f her own p o lit ic a l
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powers North Carolina could enforce her own po lic ies  as to marriage, but

cited  that society has an in terest in the avoidance o f polygamous marriages,

and that when one state has ju risd iction  over one o f the parties and follows

the requirements o f procedural due process in granting a divorce against an

absentee spouse, every other state must accord fu l l  fa ith  and credit to the 
1

divorce.

Thus fo r t i f ie d  with a decision o f the Supreme Court, the two divorcees 

went back to North Carolina, only to meet another indictment and conviction 

on the charge o f bigamous cohabitation. The State now made a finding that 

they had not acquired a bona fid e  domicil in Nevada so as to permit that 

state to assume ju risd iction  over them and over their marriage status. Again 

the case f in a lly  came up to the Supi*eme Court o f the United States.

This time i t  was held, from the facts already given, that the North 

Carolina ju iy was reasonably ju s tified  in it s  finding that the parties went 

to Nevada so le ly  in order to get a divorce and that they intended a l l  along 

to return to North Carolina when that purpose was completed, Such an in ten ­

tion, said the Court, precludes the acquisition o f a bona fid e  domicil in 

Nevada, and the Nevada divorce decrees therefore were not en titled  to fu l l  

fa ith  and cred it among the other states.

Furthermore, the Court point out, i t  would be equally intolerable on 

the one hand that any state which granted a divorce could foreclose every 

other state from questioning i t ,  and on the other hand that any state could 

have controlling authority to n u llify  divorces granted elsewhere, The neces­

sary accommodation between the two states is  to be le f t  to neither, bit the 

Supreme Court o f the United States is  to consider a l l  such cohtroversies and

1 Williams and Hendrix v„ North Carolina (19^2), 317 U„S. 287, 87 L» Ed.,
279, 63 s. ct. 207.
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1
make a f in a l  d e c is io n .

What i t  a l l  conies to now* therefore,, i s  t h is ;  a  d ivo rce  granted in  

one sta te  i s  e n t it le d  to f u l l  f a it h  and c r e d it  among a l l  s ta te s , u n le ss another 

s ta te  f in d s  (a ) that the requirem ents of pro cedural due pro cess were not com­

p lie d  w ith; o r  (b ) that n e ith e r  o f the spouses had a bona f id e  d o m icil in  the 

g ra n tin g  s ta te ; and the u ltim a te  d e c is io n  o f any c o n f l ic t  re s ts  w ith the Su 

preme Court,

3. The Proposal fo r  Fe d e ra l Laws, As one re s u lt  o f the extensive  v a r ie ty  

of m arriage and d ivo rce  laws among the s ta te s , and more p a r t ic u la r ly  of the 

l i t ig a t io n  in v o lv in g  the v a l id i t y  of d iv o rc e s , i t  has been recommended that 

the whole f ie ld  be turned over to the Federal government. Senator A rthur  

Capper, o f  Kansas, has been e s p e c ia lly  a c t iv e  in  favo r o f such a change.

Senator Capper has f i r s t  sponsored t h is  proposed amendment to the C o n ­

s t it u t io n  o f the U nited States.;

The Congress s h a ll  have power to make law s,w hich s h a ll  be uniform  
throughout the United S ta te s , on m arriage and d iv o rce , the l e g i t i  
mation o f c h ild re n , and the care and custody of c h ild re n  a ffe cte d  
by annulment o f  m arriage or by d iv o rc e .^

Secondly, he has introduced in to  the Senate h is  uniform  m arriage and
3

d ivo rce  b i l l ,  which he i s  proposing as the form fo r  Federal re g u la tio n  i f  and 

when the c o n s t it u t io n a l amendment should be passed.

The Capper b i l l  would regu late  m arriage more c lo s e ly  than d ivo rce . Ap­

p lic a t io n  f o r  a l ic e n s e  would have to be made two weeks in  advance of the 

ceremony, su b je ct to exceptions by a judge o f the probate ( i_.e. .o rp h an s') court,

^W illiam s and H endrix v . North C a ro lin a  (19^5) ^9 L .  Bd. Advance Opinions 
1123; 65 S. C t . 1092.

*79 th Congress, 1 st  se ss io n , S. J .  Rep. ^7. in t r .  March 13, 19*45.
379th Congress, 1 st se ss io n , S. 726, introduced March 13, I 9U5,



A license could not be issued tc one who is  under age, or to one who is insane, 

ep ilept i c » feeble-minded, or to one a ff l ic te d  with tuberculosis or a venereal 

disease, or to an imbecile or pauper, or to persons related within specified 

degrees o f consanguinity. Both parties must apply fo r the license, and a pub­

l ic  record o f the application is  to be posted fo r  the two week period. Other 

extensive requirements cover the license c lerk  and the person who o ffic ia te s  

at the ceremony.

Divorces under the Capper b i l l  would be granted fo r  the follow ing six 

causes: adultery, cruel and inhuman treatment, abandonment or fa ilu re  to pro­

vide fo r one year or more, habitual drunkenness, incurable insanity,, and con­

viction  fo r  an infamous crime. These would a l l  be absolute divorces, no pro­

vision is  made in the b i l l  fo r  lim ited divorce. Notice would be given to a 

non-resident defendant by publication in the ju risd iction  o f the court, l ik e ­

wise by publication in the county and State wherein the defendant was la s t 

known to reside, and also by notice mailed to his la s t known address. I f  the 

defendant makes no bona fid e  appearance fo r  the purpose o f making a good-faith 

defense, the prosecuting attorney where the court is  located is to enter his 

name on the appearance docket and ''resist and defend said petition  on behalf 

o f and in the name o f the S tate."

Divorce decrees would be interlocutory fo r  one year. Alimony could be 

decreed and also fu l l  provisions made fo r minor children. The enforcement 

o f the entire act would be in state courts.

4. Uniform State Laws. For more than fo rty  years there have been e f­

forts among the states to achieve uniformity in their treatment o f divorce 

problems. Most o f the work has been done by the Commissioners on Uniform 

State Laws, and al though in some fie ld s  the work o f the Commissioners has 

been highly successful, very l i t t l e  has been accomplished in the f ie ld  o f



domestic relations,,

As early as ig07 a proposed uniform state law on annulment and divorce 

v/as adopted by the Commissioners on Uniform State Laws, and recommended to the 

states. B r ie fly , i t  lis ted  as grounds fo r  an annulment o f marriage these con­

ditions, i f  they existed at the time o f marriage;

(1) Impotence;
(2) Marriage within prohibited degrees o f consanguinity;
(3) Bigamy;
(h) Fraud, force or coercion;
(5) Insanity;
( 6) Wife under lb years o f age;
(7 ) Husband under lg  years o f age.

Absolute divorces would have been granted on these grounds;

(1) Adultery;
(? ) Bigamy;
(3 ) Imprisonment fo r  crime fo r  2 years;
(h) "Extreme Cruelty;
(5 ) Desertion fo r  two years;
(b ) Habitual drunkenness fo r  two years.

Finally, lim ited divorces would have been decreed fo r  these causes;

(1 ) Adultery;
(2 ) Bigamy;
(3 ) Imprisonment fo r crime fo r 2 years;
( h) Extreme Cruelty;
(5 ) D e se rtio n  fo r  two y e a rs ;
(b) Habitual drunkenness fo r  two years;
(7 ) Hopeless insanityof husband.

The proposed uniform b i l l  also contained extensive sections on ju ris ­

diction, domicil, and other procedural matters, but these have been outmoded 

by changing ju d ic ia l construction.

The Maryland Commissioners on Uniform State Laws recommended to the 

General Assembly o f lg ib  the entire uniform law. Thereafter, in lg iS  and fo r 

a number o f years during the 1920's , they recommended only the procedural pa±ts 

of the uniform b i l l ,  leaving out the proposals as to the grounds fo r annulment 

and divorce.

S im ila r ly ,  much of the recent work on d ivo rce  done by the N ational Con-
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ference o f Commissioners o f Uniform State Laws has been on questions o f  domi­

c i l  and o f  ju risd iction . The la test action occurred at the Conference in Sep­

tember, 19^ .  a t which a special committee was appointed to consider a pro­

posed Uniform Divorce Jurisdiction Act. This committee had by December, 19^5 , 

formulated a tentative d ra ft o f  a proposed act, which o f course must go before 

the entire National Conference before being ready fo r  recommendation to the 

states.

N. Appendix - Divorce and Annulment by Counties , 19^5-
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