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The Honcrable Harry R. Hughes
Governor of Maryland

The Honorable James Clark, Jr.
President of the Senate

The Honorable Benjamin R. Cardin
Speaker of the hHouse of Delegates

The Honorable Members of the Gencral
Assembly of Maryland

Gentlemen:

The Commission to Study the Juaicial Branch of Government, created by
Resolution No. 25 of thc 1981 Session of the General Assembly, has completed
its study as directed by the Resolutior and it is our privilege to report to
you the Commissicn's findirgs and recommendations which are hereby trans-
mitted to the 1983 Session of the General Assembly.

The Commission conducted 20 public meetings between August 10, 1981,
and Ncvember 15, 1982. Its meetings were held at various locations in the
state and involved a myriad of issues affecting the four levels of Mary-
land's court system. The testimony from 69 witnesses was considered in
reaching the decisions concerning the administration of justice in this
state. Recommendations of the Commission are found within the report.

The members ¢f the Commission appreciate the opportunity afforded them
to serve, e¢nd trust that the results of their efforts will be of benefit te
the Gereral Assembly, the judicial system and the citizens of this state.

We will be pleased tc meet with you and members of the General Assembly
to discuss the Commission’s work and its preposals.

Respecttfully SmeE:;;gi::}
CA&_C? i e
Charles 0. Fisher, Chairmen

Commission to Study the Judicial
Branch of Government
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1
INTRODUCTION

On January 28, 1981, Chief Judge Robert C. Murphy delivered a State of
the Judiciary Address to a Jjoint session of the General Assembly of
Maryland. In the course of his remarks he observed:

Solutiors to fundamental Jjudicial branch
problems are anything but simple, ncr are
they exclusively a matter for judces and
judicial administrators. 7o ach eve the
effective aaminisiration of justire under the
conditicrs of the 1980's, within 1ie finite
Timits of available fisca! resources,
reouires a thorcugh study to determine
whether mwodificetions of our existing
judicial system gre needed to make it work
rore efficiently.

He proposed "the creation, by joint resolution, of ... a commission,
vith broad-based representation from the three branches of ¢overnment and
from the private sector” which would conduct "un educated, objective review"
of “court cperations ana long- and short-range judicial plans” in order to
"serve the public interest."*

Following the Chief Judge's Address, Senator J. Joseph Curran, Jr.,
ckairman cf the Senate Judicial Proceedings Cormittee, introduced SJR 67 and
Lelegate oJoseph E. Owens, chairman of the House Judiciary Committee,
introduced hJoR 91, each designed to provide tor the establishment of &

Conmission tc Study the Judicial Branch of Government. The latter was

adopted as Resolution No. 25 (Seec Appendix}, and in due course sixtieen

1Annual Report of the Maryland Judiciary, 1980-81, p. 32, at 36.

“la.




members were appointed three juoges, three senators, three delegates,
three members of the Bar, three members of the public, and the State Court
Administrator, ex officioc (see page v for roster of members). Chaired by
Charles 0. Fisher, Sr., Esq., then immediate past-president of the Maryland
State Bar Association, Inc., the Commission held its organizational meeting
on August 10, 1981,

As both the Chief Judge and the Commission members were aware, distin-
guished commissions have studied the judicial branch over the past four
decades. In 1941-42, the Commission on the Judiciary Article of the
Constitution of Maryland (the Bond Commission) produced recommendations that
resulted in vrestructuring of the Court of Appeals, the adoption of statewice
rules of practice and procedure, and the establishment of a basis for state-
wide Judicial administration. Unsuccessful recommendations of that
Commission included a change 1in the method of electing judges and the
consolidation of the six courts of the Supreme Bench of Baltimore City a
reform finally adopted in 1980, effective January 1, 1983.3

Some ten years after the Bond Commission came the Commission to Study
the Judiciary of Maryland (the Burke Conmission). Like its predecessor, the
Burke Commission proposed Supreme Bench consolidation. It also proposed
increases in judicial salaries and pensions, improvements in the juvenile
Jjustice system, a family court, and a traffic court in Baltimore City. 1t
Tisted as subjects for further study the creation of a State Court
Administrator (accomplished in 1955), the integration of courts of limited

jurisdiction into a general system of state courts (accomplished in 1971),

3See Interim and Final Reports of the Commission to Study the
Jugiciary Article of the Maryland Constitution (1942).




the establishment of a statewide juvenile court system and a family court,
and the abolition of the Orphans’ Courts.4

From 1965-1967, the Constitutional Convention Commission, chaired by
the late H. Vernon Eney, Esq., conducted its studies.5 It, 1ike the
Corstitutional Convention of 1967, proposed a complete revision of the
Maryland Constitution. With respect to the judiciary, provision was made
for four tiers of courts, all fully State-funded and consolidated at each
level, merit selection and retention of all judges, and the abolition of
Orphans' Courts. Although the proposed constitution was rejected by the
vo?ers in May 1968, some of its proposals have since been achieved. These
include judicial nominating commissicns (1970), the establishment of the
District Court with judges who face no election (1971), Supreme Bench
consolidation (effective 1983), and the elimination of contested judicial
elections for appellate judges (1976).

The Commission on Judicial Reform (the Russell Commission) operated
from 1972-1974.6 Its recommendations as to jurisdiction of the Court of
Appeals and the Court of Special Appeals were adopted, as were its proposals
as to improvements in the judicial pension system and the operations of the
Commission on Judicial Disabilities. Other recommendations failed, such as
those to change the names of the appellate courts, and to conscolidate and

prcvide State funding for the circuit courts.

4Report of the Commission to Study the Judiciary of Maryland (1953).
5
1967).

keport of the Constitutional Convention Commission (King Brothers

6Fina1 Report of the Commission on Judicial Reform (1974).




This recital demonstrates, as will further appear 1in subsequent
portions of this report, the recurring nature of many issues of judicial
reform, the importance of periodic review of important issues affecting the
administration of justice in the courts, and the need for persistence in
working towards the goal of improvement of the judicial system.

In the tradition of those earlier commissions,7 Resolution No. 25 has
directed us

to study all aspects of the operations of the
Judicial Branch of government, including, but
not limited to, consolidation and funding of
the circuit courts of the several counties
and Baltimore City; the allocation of civil,
juvenile and criminal Jjurisdiction between
the circuit courts and the District Court of
Maryland; expanded use of masters; the feasi-
bility of a family court; the use of six-
member juries in the District Court and in
the circuit courts; the decriminalization of
nonincarcerable motor vehicle offenses;
alternative methods of dispute resolution;
the problems of de novo appeals from and
demands for jury trials in the District
Court; the structure of the appellate courts;
and the allocation of appellate Juris-
dictions....

Some of these issues have been before earlier commissions, and we have
drawn upon their work as well as more current information, although we have
not always agreed with their conclusions. Others have not been studied by
major Maryland commissions, but require review in the Tight of modern
developments in the field of court administration, and the ever-changing

political, social, and economic factors that affect the operations of our

7The preceding brief review of the work of some of the more recent
major commissions in the field is not intended to detract from the valuable
efforts of the Maryland Judicial Conference, Bar Association Committees and
sections, the former Legislative Council and other legislative bodies, or
special commissions established to study specific topics and issues. There
simply is not space to review them all.



courts. Before proceeding to a discussion of these matters, however, we
think it useful to outline the structure of Maryland's present court system.
It is against this background, as well as against the backdrop of history,
that our recommendations have been formulated.

The highest court in Maryland is the Court of Appeals, which celebrated
its two-hundredth anniversary in 1978. The court consists of seven judges,
sits in Annapolis, and is fully funded by the State. The judges are
appointed by the Governor from nominating commission Tists, subject to
confirmation by the Senate, and stand for ten-year terms in noncompetitive
elections. The Chief Judge is the administrative head of the judicial
system. He is assisted in the performance of his statewide administrative
duties by the State Court Administrator and the Administrative Office of the
Courts.

The Court of Appeals has appellate jurisdiction which, except for
capital cases, is almost entirely discretionary with it. Through the use of
writs of certiorari, it decides which cases it will review. In general,
these cases are those of considerable public jmportance and complexity. It
may decide to review a case in the Court of Special Appeals either before or
after decision in that court. It may also review certain circuit court
decisions by certiorari, when the circuit court has been acting as an
appellate court vis a vis the District Court. The Court of Appeals is also
responsible for admissions to the bar (through the Board of Law Examiners),
for Tawyer discipline (through the Attorney Grievance Commission) and for
judicial discipline (through the Judicial Disabilities Commission). And it
possesses the power to make rules of practice, procedure, and judicial
administration which have the effect of Taw a power it shares with the

General Assembly.



At its 1981 Term (September 1981 - August 1982) 175 cases were docketed
in the Court of Appeals. During Fiscal 1982, the court disposed of 170
cases and 642 petitions for certiorari.8

The intermediate appellate court is the Court of Special Appeals, a
court of thirteen judges which, 1ike the Court of Appeals, sits in Annapolis
and is fully State-funded. It began operations in 1967. The Chief Judge
and associate judges of this court are selected and retained in office in
the same manner and for the same terms as are judges of the Court of
Appeals.

This intermediate appellate court, with its judges sitting in panels of
three, hears appeals as of right from final decisions of the circuit courts
and has discretionary jurisdiction over certain prisoner petitions and
similar matters. During Fiscal 1982 1,839 appeals were docketed in the
court and 1,618 were disposed of, 1,161 of them through either reported or
unreported written opinions. In addition, 134 applications for leave to
appeal were handled.

Turning now to the trial courts, which produce the grist for the mills
of the appellate courts, we first examine the circuit courts. Their present
structure derives, essentially, from the Constitution of 1867. There is one
such court in each county and, as of January 1983, there will be one in
Baltimore City. The circuit courts are staffed by 104 judges, allocated in
numbers ranging from 23 in Baltimore City to one in each of the smaller
counties. The circuit courts have no chief judge, are basically local

county courts, and are funded by a mixture of State and political

8A11 statistics in this portion of the report are taken from the
Annual Report of the Maryland Judiciary, 1981-82.




subdivision appropriations. The judges are appointed.by the Governor from
nominating commission 1ists, and subsequently must run in elections, which
may be contested, for fifteen-year terms.

These are "the highest common law and equity courts of record
exercising original jurisdiction in the State" and each "has full common law
and equity powers and jurisdiction in all civil and criminal cases within
its counties, and all the additional powers and jurisdiction conferred by
the Constitution and by law, except where by law jurisdiction has been
limiteo or conferred exclusively upon another tribuna]."9 In short, they
are trial courts of general jurisdiction, handling major law, equity, and
criminal cases, and juvenile matters in all counties except Montgomery,
where juvenile jurisdiction is in the District Court. They act as appellate
courts with respect to appeals from the District Court and from
administrative agencies. Only in the circuit courts are Jury trials
availabTe.

In Fiscal 1982, the following filings and terminations were recorded in

the circuit courts:

Law Equity Criminal Juvenile Total
Filings 21,852 59,781 30,575 26,481 138,689
Terminations 18,810 52,170 28,923 25,074 124,977

The District Court began operations in 1971, replacing a hodge podge of
trial magistrates, people's courts, and the Municipal Court of Baltimore.
It is a consolidated statewide, State-funded court of limited Jjurisdiction,
with a Chief Judge and 86 associate judges. There is at Teast one judge in

each county and 22 in Baltimore City. The judges are appointed by the

courts Article, § 1-501.



Governor from nominating commission lists and, after Senate confirmation,
serve for ten-year terms.

In Fiscal 1982, cases filed or processed in the District Court were as

follows:
Motor Vehicle 636,427
Criminal 135,447
Civil 509,254
Total 1,281,128

In addition, in Montgomery County, the District Court received 3,269
juvenile case filings and terminated 3,434 juvenile matters.

In each county except Harford and Montgomery there is also an Orphans'’
Court, consisting of three part-time judges, who may be lawyers or lay
peop]e.10 They are elected for four-year terms in the regular election
process. These courts, of relatively ancient lineage, and frequent targets
of abolitionist efforts, deal with matters relating to the probate of wills
and the administration of decedents' estates. In Harford and Montgomery
Counties, this jurisdiction is vested in the circuit court.

The Chief Judge of the Court of Appeals has the power to assign a judge
of any court (except an Orphans' Court) to sit in any other court (except an
Orphans' Court}, thereby permitting him to address problems of congestion of

11

business, illness and disqualification of judges. Also, certain retired

judges may be temporarily recalled to active service.12 These functions

are covered by the Maryland Rules of Procedure.13

Mg, Const. Art. 1V, § 40.

yg. const. Art. 1V, § 18(b).

1244, Const. Art. TV, § 3A.

13¢ee Md. Rules 1200-1202.



A1l of the judges of the State courts, except the judges of the
Orphans' Courts, are members of the Maryland Judicial Conference, the chief
function of which is "to exchange ideas with respect to the improvement of
the administration of justice 1in Maryland and the judicial system in
Mary1and."14

Aside from the Orphans' Court, costs to support the operations of the
judicial branch of government in Maryland approximated $71 million in Fiscal
1982. This includes monies from various sources of funding at both the
State and local Tevels. Through the Judiciary budget, the State expended
about $33.3 million (47 percent of the entire judicial branch funding).
This involved the salaries of all judges within the State and nonjudicial
personnel in the appellate courts, the District Court, the Administrative
O0ffice of the Courts, and various court-related agencies. It is interesting
to note that $33.3 million represents about six-tenths of one percent of the
total State operating budget for Fiscal 1982.

An adoitional source of funding, fees, court costs, and commissions
collected by circuit court clerks, goes to support the operation of those
offices. This in Fiscal 1982 amounted to $13.5 million which was not
sufficient to cover expenditures of the clerks' offices totaling $16.5
million (or about 23 percent of the entire judicial branch funding). As a
result, a gross deficiency of over $3 million materialized, requiring an
additicnal appropriation by the General Assembly. ({Note: The actual
appropriation was about $2.3 million after taking 1into consideration
surpluses from a few clerks' offices.) Finally, at the local level, nearly

$21 million was appropriated by the political subdivisions to support the

18gee Md. RuTe 1226.
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staffs of the circuit courts. This includes a variety of positions, such as
masters, secretaries, court reporters, and the like.

In terms of revenues, the State produced through the judicial budget
agencies approximately $27.4 million in gross revenues, most of which was
derived from motor vehicle cases in the District Court. This does not
include approximately $91,656 returned to the local subdivisions for
revenues collected on parking violations. In all, the judicial branch
employs some 2,858 personnel throughout the State: 735 positions funded at
the local Tevel, 895 employees in the circuit court clerks' offices, and
1,228 judicial and nonjudicial personnel funded in the State's judicial
budget (including 211 judges).

Noting the general structure of the Maryland judicial system, the work
done by earlier study groups, the demands of today's society on the courts,
and the charge given to us by Resolution No. 25, we now turn to some of the

specific issues raised by that Resolution.
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II
THE APPELLATE COURTS

A.  Background
Resolution No. 25 (1981) included among the topics to be studied by

this Commission "the structure of the appellate courts; and the allocation
of appellate jurisdictions." Why these subjects were referred to us, and
how we have addressed them, can best be understood in historical context.

Maryland entered the contemporary era of appellate court organization
in 1944, with the ratification of the so-called "Bond Amendment" (Ch. 772,
Acts of 1943). So far as pertinent to our discussion, that Act amended the
Maryland Constitution to provide for a Court of Appeals of five, full-time
appellate judges in place of the former eight-judge court, seven of whose
judges were trial court judges who served only part-time in their appeliate
roles.

The Commission on the Judiciary Article of the Constitution of Maryland
(the Bond Commission) in explaining why it proposed this change, observed
that "Maryland is virtually the only state in which judges of the highest
court have regular trial duties." Because of the increasingly complex
nature of appellate jurisprudence, the "ever growing mass of decisions,
statutes and other ... literature and data with which appellate judges must
have ... familiarity," and the need for those judges to be "given ample time

to study and reflect" the Commission thought it essential that the judges of
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Maryland's highest court devote full time to their appellate duties.15

The Commission believed that five full-time judges would be ™"an ample
number” to handle the workload of the court.16

However, a little more than a decade later, it appeared that this
projection had proved inaccurate. In 1957, concerned by what appeared to be
an inordinately heavy workload in the Court of Appeals (caused largely by a
great increase 1in criminal appeals) the Maryland State Bar Association
appointed a Committee to Study the Caseload of the Court of Appeals. In
1958, that Committee recommended the creation of a four-judge intermediate
appellate court, to be known as the Court of Special Appea1s.17 It would
have had the jurisdiction prescribed by law, but its initial jurisdiction
would have included personal injury and negligence cases, and workmen's
compensation cases, in addition to criminal matters.

These recommendations were not adopted; instead, two judges were added
to the Court of Appeals, increasing it to its present size of seven (Ch. 11,
Acts of 1960). But the caseload problems continued to increase, and in 1965
the State Bar Association approved the report of its Committee on Judicial
Administration, which recommended the creation of a five-judge Court of

Special Appeals with initial jurisdiction Timited to criminal matters.18

lsInterinl Report of the Commission on the Judiciary Article of the
Constitution of Maryland (1947) at 3.
1614, at 5.

17Repor‘t of the Committee to Study the Caseload of the Court of
Appeals, 64 Trans. MSBA 393, 410 (1959).

1870 Trans. MSBA 134 (1965). The Committee report is printed
beginning at p. 242.
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The necessary constitutional amendments (Ch. 10, Acts of 1966) were duly

ratified and the Court of Special Appeals began cperating in 1967.

19

As noted in the Report of the Commission on Judicial Reform, the

Court's jurisdiction was steadily increased. By Jarnuary 1, 1975, virtually
all cases appealable as of right to an appellate court went to the Court of
Special Appeals. With the expansion of jurisdiction, there was an increase
in the number of judges, tc the present number of thirteen.zo

These changes had the intended effect of reducing the number ot cases
filed in the Court of Appeals. However, the caseload of ihe Court of
Special Appeals grew beyond the expectations of its founders  the Maryland

21

menifestation of a nationwide increase ir appellate 1itigation. By

1981, Chief Judge Robert C. Murphy characterized the workload of the Court

30
ol

ot Special Appeals as "an avalanche of cases.' This was one of the
problems that persuaded the Chief Judge to urge the Tegislature to create
this commissicn, subsequently established by Resoiution No. 25 of that year.

B. The lature of the Present Problem

It is beyond dispute that the workload of the Court of Special Appeals
is heavy. Sirce its first full year of operation through the 1981 Term
its filings (appeals) have increased from 50C to 1,742 (248 percent).

During the same period, the number of judges has increased from 5 to 13

19Fina Report of the Commission on_  Judicial Reform (1574),
pp. 15-75.

20

The thirteenth judgeship was added by Ch. 252, Acts of 1977.

.
2*See, generally, Wasby et al., Volume and Delay in State Appellate
Courts, (Matiore)l Center for State Courts 1979].

“Cctate of the Judiciary Address, January 28, 1981; Annual Report of
the Haryland dudiciary 1980-1981, 32, 35.
Y Y
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(160 percent). Since the creation of the thirteenth judgeship in 1977,
filings have gone up by about 23 percent. Table 1 shows scme of the
detaﬂs.23 Ard while the rapid filing increase recorded from the 1978 to
the 1979 Terms seemed to reach its peak in the latter year, we have now been
advised that there was a 17.0 percent increase in case filings during the
first seven months of the September 1982 Term of the Court of Special
Appeals. Filings are not in themselves a precise measure of workioad, but
they do shed some 1ight on the growth of business before the court.

Morecver, trial ccurt filings and terminations also appear to be on the
increase. Even in some areas, such as criminal, where FY 1982 overall
filings in the circuit courts appear to have dropped,24 the more serious
cases (felonies) seem to be on the increase. These are ominous data for the
circuit courts, because these cases tend to demand more judicial time at the
trial level. They are ominous data for the Court of Special Appeals as
well, because such cases are more likely to reach that court than are less
serious matters.

The nature of the mejor problem at the appellale level, therefore, is
the workload of the Court of Special Appeals. It is a sericus problem
because unduly heavy workload can (1) tend to affect the quality of decision
making in an appellate court and (2) produce delays that are adverse to the

interests of both 1itigants and the general public.

Z3These data, and much of the other lMaryland statistical information
contained in this report, are extracted fiom the Annual Reports of the
Maryland Judiciary ana their predecessor Annual Reports of the Adminis-
{rative Office of the Courts.

24Apparenﬂ_y, Jargely as a result of Ch. 608, Acts of 1981, which had
the effect ot reducing the number of criminal cases transferred from the
District to the circuit courts via demand for jury trial.
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With respect to the Court of Appeals, the problem appears to be the
elapsed time from argument to decision. In the 1981 Term this average
elapsed time was 3.1 months. It was 3.7 months in the 1980 Term, having
increased from 1.6 months in the 1976 Term. The complex nature of the cases
coming before the Court of Appeals as discussed in subsequent portions of
this Report may be the primary cause for this delay.

6 Possible Solutions

We have given careful attention to a number of proposals advanced as
possible full or partial solutions to the workload problem. These fall into
three main areas: structural changes; Jjurisdictional <changes; and
procedural and aaministrative changes. We review them in that order.

1.  Structural Changes

a. Merger of the Appellate Courts

The most radical suggestion we have considered is that the Court of
Appeals and Court of Special Appeals be merged into a single court (see
HB's 1289 and 1995 (1981)).

This notion appears to have been the creature of former Chief Judge
Hall Hammond,25 although it has been espoused by others, most notably the
present Chief Judge of the Court of Special Appea1s.26 The outline of

this concept has an almost Doric simplicity although not, as we shall show,

25Hammond, "Commemoration of the Two Hundredth Anniversary of the
Court of Appeals: A Short History," 38 Md. L. Rev. 229, 241 (1978).

26500 Gilbert, "Where Do We Go From Here?" Md. Bar J. 18 (Fall 1980).
See alsc Chief Judge Gilbert's testimony before the Commission on August 31,
1981, and that of e.g. Anne Arundel County State's Attorney Warren Duckett,
October &5, 1981; and Bernard F. Goldberg, Esq., of Howard County on
November 2, 1981.
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an equally Doric beauty. The argument has some variations but a typical
version may be stated thus:

In the Court of Special Appeals in FY 1981 the ratio of judges to cases
terminated was about 1:148. In the Court of Appeals ii was about 1:22. 1If
the two courts were merged into a massive twenty-judge court, and if all the
cases had been handled there in FY 1981, the ratio of judges to terminations
would have been about 1:104. To state it another way, in the Court of
Appeals in FY 1981 the average number of opinions per judge was about 21.
In the Court of Special Appeals, during the same period, and including
unreported opinions, it was about 104. If the two courts were merged into a
massive twenty-judge court, and all the cases had been handled there in
FY 1981, the average number of opinions per judge would have been only about
75.

This statistical analysis makes it appear that merger solves the
workload probiem. Unfortunately, the assumption underlying this reasoning
is fatally flawed. The assumption is that all cases are fungibie. If this
is so, then the Court of Appeals, with so many fewer cases than the Court of
Special Appeals, must be as underworked as the latter is overburdened. And
the unbalanced workload can be eliminated by putting both courts into one
large judicial pot and stirring well.

But the assumption is incorrect. A1l cases are not alike. They vary
markedly in difficulty and complexity. Ano the fact that the number of
cases handled annually in the Court of Appeals is substantially less than
that disposed of by the Court of Special Appeals does not prove that the
former Court is underworked.

We do not question the importance of the Court of Special Appeals, or

the fact that some of 1its cases are novel and difficult. The fact remains
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that it is intended to be essentially an error-correcting court, while the
Court of Appeals 1is intended as something rather different. As the
Committee to Study the Caseload of the Court of Appeals put it, the Court of
Appeals has a public as well as a private function. The former is designed
"to settle and give authoritative expression to the developing body of the
law." To do this:

The Jjudges of the Court of Appeals
should have sufficient time to study
thoroughly the cases presented to them; to
give full consideration to the briefs and
arguments; to reflect upon and consider the
legal questions presented, not only from the
point of view of the litigants but from the
point of view of the law as a logical,
coherent and consistent whole; to confer
among themselves; to give calm and deliberate
Jjudgment; and to write opinions which will
"give authoritative expr§§sion to the
developing body of the law."

Thus, in the Court of Appeals, the widespread use of unreported
opinions drafted by central professional staff does not occur. Capital
cases, legislative redistricting cases, questions certified from the federal
courts, and other matters affecting the jurisprudential development of the
laws of the State require extensive study, extensive deliberation, and
extensive debate. As the Committee on Judicial Administration said in 1965:

The judges of the Court of Appeals must be
afforded sufficient time to study thoroughly
the cases presented to them so that, while
maintaining high quality in their work, they
can meet their dual responsibility:
dispensing Jjustice to individual litigants,

and mo]?&pg the body of the Tlaw in
Maryland.

27Report of the Commission to Study the Workload of the Court of
Appeals, 64 Trans. MSBA 393, 400 (1959).

2870 Trans. MSBA 247 (1965).
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In addition to the need to give full and careful attention to the cases
actually on its docket, the judges of the Court of Appeals must also review
petitions for writs of certiorari, of which 627 were filed in FY 1982. The
number of these petitions has grown substantially over the years, far
exceeding the applications for leave to appeal filed in the Court of Special
Appeals (152 in FY 1982).

And in addition to their adjudicatory responsibilities, the judges of
the Court of Appeals devote considerable time and effort to the rule-making
activities of that court as well as to such matters as bar admissions and
lawyer and judicial discipline. Furthermore, the Court exercises general
supervision over agencies such as the Board of Law Examiners, the Attorney
Grievance Commission, and the Clients' Security Trust Fund.

We think that the workload of the Court of Appeals is substantial. We
agree with the Commission on Judicial Reform that Maryland's highest court
should remain essentially a certiorari court.29 We emphatically reject
the view that such a court is somehow a "luxury" that the State cannot
afford. Maryland needs a permanent, collegial court of last resort to

concentrate "on institutional decisions of major significance"30

as well
as to perform the rule-making and other supervisory functions now vested in
the Court of Appeals. Merger of the two appellate courts might provide some

statistical relief for the Court of Special Appeals, but the accompanying

29Others supporting this position include, e.g., the present Chief
Judge of Court of Appeals, the Maryland Judicial Conference, and the Section
of Judicial Administration of the Maryland State Bar Association, Inc.

30K1e1'n (Ed.) The Improvement of the Administration of Justice (ABA
6th Ed. 1981). p. 18. See also ABA Standards Relating to Appellate Courts,
§ 3.00, Commentary. p. 4 (1977).
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damage to the administration of justice in Maryland would far outweigh any
benefits.31
Therefore, we oppose merger of the appellate courts.

b. Divisions of the Court of Special Appeals

Consideration of divisions of the Court of Special Appeals involves two
quite different potential approaches. One is the use of geographical
divisions, or even separate geographical-based intermediate appellate
courts, such as in California, Florida, and New York. The other is the use
of subject-matter divisions (e.g., civil and criminal) within the court as
it now exists.

The use of geographical divisions would eliminate the element of
collegiality as a characteristic of the Court of Special Appeals. It would
increase the likelihood of conflicts between the divisions. And there would
probably be an increase in the cost of physical facilities and supporting
staff. But the major cost element would be produced by the need for addi-
tional judges. For geographical divisions, whatever value they may have
from the perspective of accessibility of the court to bar and litigants,
would do nothing to reduce workload unless more judges were provided.

The same is true of use subject-matter divisions, such as those pro-

32

posed by former Judge Alfred C. Scanlan. Such divisions could now be

established administratively or by rule, and might provide some flexibility,

31The advocates for the merger concept have never satisfactorily
explained how their twenty-judge court with its many shifting panels would
handle "institutional decisions of major significance," contlicts between
panels, or matters such as rule-making. Nor have they paid adequate
attention to the administrative problems, both internal and external that a
merged court would engender.

32Scan]an, "Comments and a Suggestion for Relief of the Staggering
Caseload of the Court of Special Appeals," Md. Bar J. 28 (Fall 1980).
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and other administrative benefits. But, as Judge Scanlan himself seems to
concede, the real effect on reduction of workload would occur only if the
creation of divisions were accompanied by the creation of additional
judgeships.

We believe that, despite its heavy workload, the Court of Special
Appeals now operates effectively, with a maximum of collegiality and a
minimum of internal conflict and inconsistency. We think that moving to
geographical divisions would be highly undesirable, costly, and counter-
productive with respect to the workload problem. The use of subject-matter
divisions may have some advantages as an internal administrative device, but
would not address the workload issue without the addition of judges.

2. Additional Judges

The traditional way to respond to heavy workload in a court is one that
has often been followed in Maryland in the past: addition of judges. In
the setting of an appellate court, this approach may have its drawbacks.

First, judgeships are very expensive commodities. At current salary,
the cost of adding an associate judge of the Court cf Special Appeals
approximates $156,15033 most of which is an annual expense, increasing as

salaries increase.

& Fiscal 1983
Salary $60,000
Fringes (pension, health plan, etc.) 35,055
Travel 2,000
Law Clerk Salary 21,100
Law Clerk Fringes 2,766
Secretary Salary (Grade 12 base) 14,666
Secretary Fringes 3,813
Supplies and Equipment for judge and staff 6,450

(one time initial expense)
Approx. Annual Cost of Chambers 10,300

$156,150
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Second, there are limits to the size an appellate court can reach
without substantially changing the character of its operations. More judges
mean increased responsibilities, administrative and otherwise, for the chief
judge. More panels produce the problem of more potential conflict between
panels, while at the same time the difficulty of resolving conflicts through
en banc hearings is increased. More judges also require more physical
facilities. At some point, collegiality is overcome by unwieldiness, and
thus must be abandoned (e.g., by institution of geographical or other
divisions). 3

There are various measures of the number of judges appropriate to an

appellate court. One of the most carefully constructed is explained in the

treatise, Justice on Appea].35 The standard there proposed contemplates

an intermediate appellate court with a structure, caseload, central
professional staff, and modus operandi very much Tike those of the Court of

Special Appeals. The standard suggested by the authors of Justice on Appeal

is one hundred opinions per judge per year: 25 reported and 75 per curiams.

Table 3 offers data that bear on the application of this standard to
the Court of Special Appeals. It displays historical information for
FYs 1974-1982 and projections for FYs 1983-1985, produced through linear
regression analysis. Since the number of opinions per judge is the focus of
our analysis, it is worth noting that the proportion of opinions to appeals
filed has declined from a high of 79 percent in FY 1974 to 63 percent in

FY 1982. The decline is largely explained by increases in the proportion of

34Note the concerns expressed by the Commission on Judicial Reform,
Final Report, pp. 22-23.

35Carr1‘ngton et al., Justice on Appeal (West 1976), pp. 143-146.
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dismissals prior to argument (roughly 11 percent in FY 1974 and close to
20 percent in FY 1982) and of cases transferred to the Court of Appeals
prior to argument (some 2 percent in FY 1974 and approximately 5 percent in
FY 1982). There has also been an increase in the proportion of unreported
(per curiam) opinions to total opinions, no doubt reflecting the existence
of central professional staff in more recent years, as well as the routine
and repetitive nature of many of the issues presented to the Court.

The FY 1982 figures show the Court of Special Appeals to be within the
one hundred opinions per judge per year standard. The projections suggest
that this standard will be exceeded in FY 1984 and will be more substan-
tially exceeded in FY 1985. These projections, however, take no account of
the dramatic increase in filings at the intermediate appellate court level

in its present term.36

But these projections do not take account of the
reduction in workload that should be produced by our reccmmendations as to
the treatment of review of conv{ctions following a guilty plea (p. 28,
infra}. Nor do they reflect the benefits that may accrue from the provision
of & second law clerk for each judge {pp. 30-31, infra) or from the
expedited appeal process (p. 35, infra). Finally, the projections based on
the FY 1982 figures do not consider the reduction in workload that would
occur should our recommendation as to Jjuvenile causes be adopted. At
pages 49-54, infra, we propose that juvenile jurisdiction be transferred to
the District Court, with an on-the-record appeal to the circuit court,

followed by discretionary review by the Court of Appeals. Enactment of this

recormendation would eliminate juvenile czuses from the docket of the Court

361n the first seven months of the September 1982 Term, the Court of
Special Appeals experienced an approximate 17 percent increase in filings.
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37 It must be recognized, however, that our recommen-

of Special Appeals.
dations can only take effect if they are accepted by the legislature and the
Governor. Such acceptance cannot occur immediately and, while legislative
and budgetary measures take shape, the intermediate appellate caseload, as
recent figures demonstrate, continues to expand.

We cannot ignore the recent dramatic jump in filings in the Court of
Special Appeals. The one hundred opinions per judge standard appears 1ikely
to be breached in this court term. This development causes us to believe
that the creation of an additional judgeship or judgeships appears to be
imminent. This addition to the Court of Special Appeals would not mandate,
we believe, geographical or subject-matter divisions, and while adminis-
trative complexity would be increased, collegiality would not necessarily be

destroyed.

3. Jurisdictional Changes

If a court is overburdened with work, one possible response is to
reduce intake, either by transferring some of the work to another forum, by
creating obstacles to access to the courts, or by preventing access
altogether. in some circumstances. We have reviewed all three approaches.

a. Reallocation of Jurisdiction Between the Appellate Courts

As noted earlier in this section of our Report (pp. 12-13), by 1975,
virtually all "as of right" appellate jurisdiction had been vested in the
Court of Special Appeals, with further review being within the discretion of
the Court of Appeals. With the subsequent growth of caseload of the former

court have come suggestions that there should be efforts towards equalizing

37In Fiscal 1982, 65 such cases were disposed of by that Court, and
11 others were pending at the end of the year - an annual total of 76 cases.
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the burdens on the courts by shifting back some cases to the Court of
Appeals. HB 237 of 1981, for example, would have given direct initial
appellate jurisdiction to the Court of Appeals in injunction, declaratory
judgment, contract and many administrative appeal cases by removing such
cases from the jurisdiction of the Court of Special Appeals.

The drafting of this proposal (like the drafting of Title 12 of the
Courts Article prior to January 1, 1975) presents its own problems. The
attempt is to give the Court of Appeals general jurisdiction of appellate
matters except for those specifically listed as being within the juris-
diction of the Court of Special Appeals. While this approach may have been
acceptable as a transitional technique pending full transfer of initial
jurisdiction to the intermediate appellate court, it is confusing and

38 A

dangerous as a permanent method of allocating appellate jurisdiction.
few examples will suffice to illustrate some of the problems.

Under HB 237. the Court of Special Appeals would have jurisdiction in
breach of warranty cases. Breach of warranty claims are often joined with
other contract claims. As to the Tatter, the Court of Appeals would have
jurisdiction. Which court hears a case in which both types of claims appear?

Similarly, HB 237 would give the Court of Special Appeals jurisdiction
over a case claiming damages from a nuisance, but the Court of Appeals would
have jurisdiction over a case requesting that the nuisance be enjoined. And

the Court of Special Appeals would have jurisdiction over tortious inter-

ference with the person, but the Court of Appeals would have jurisdiction

381t is also inconsistent with the American Bar Association Standards
of Court Organization which urge that "the jurisdictional divisions between
courts in a system should be simple." American Bar Association, Standards
Relating to Court Organization, § 1.11(b) (1974). -




over any claim of damages because of negligent injury to property. Once
again, these types of claims are often joined. In such a case, which court
would have jurisdiction?

But there are more fundamental objections to the reallocation of
Jurisdiction as a claimed solution to the problem of workload in the Court
of Special Appeals. Such a proposal involves the transfer of one or more
categories of cases from the Court of Special Appeals to the Court of
Appeals. It assumes, simplistically, that all cases are equal; thus the
Court of Appeals is underworked and the Court of Special Appeals overworked.

As we have demonstrated in our discussion of merger of the two courts,
this assumption is false. Cases are different, some presenting complex or
novel issues cf great public importance, others routine issues that can be
disposed of by the applicaticn of well-established rules of law. Cases in
the former class, although few in number. require more time and effort to
decide. They are the cases that the highest court of a state should review.

Cases of this type do not necessarily occur within identifiable legal
topical areas, such as administrative law, contracts, criminal law, or
torts. They must be 1d¢ntif1ed on an individual basis. This is why blanket
category transfers, while certainly reducing the work of the Court of
Special Appeals, would unnecessarily and undesirably increase the work of
the Court of Appeals, making it impossible for that court to consider
adequately and expeditiously the institutional and jurisprudential issues
most appropriate for its review.

As we have said earlier, we do not believe the Court of Appeals to be
underworked and we do not agree that its status as a largely certiorari
court is a "luxury." We, therefore, support maintenance of the status quo

with respect to allocation of appellate jurisdiction between the two courts.
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b. Limiting Access to the Court of Special Appeals

Blanket reallocation of jurisdiction is unacceptable because of the
adverse impact it would have on the concept and functioning of the Court of
Appeals as an essentially certiorari court. But are there ways in which
access to the Court of Special Appeals could be restricted to some degree,
without undesirable impact on the Court of Appeals?

Our appellate system presently provides at least one appeal as of right
in virtually every finally determined case. In general, we support this

princip1e.39

In at least one category of case, however, Maryland provides
for multiple appeals as of right in many instances. This category is
administrative law appeals. In addition to several levels of review in the
administrative arena, the final determination in almost every administrative
law matter is usually appealable as of right to the circuit court tier of
the judicial system. Almost invariably, there is a further appeal as of
right to the Court of Special Appe&]s.

Without violating the "one appeal-as-of-right" principle, it would be
possible to make further review of administrative law decisions at the
circuit court level discretionary with either the Court of Special Appeals

40

or the Court of Appeals. This could affect an estimated 5-10 percent of

the caseload of the Court of Special Appeals. Similar provisions now exist

39This was one of the fundamental principles enunciated by the
Commission to Study the Caseload of the Court of Appeals 1in 1958; see
f.n. 27, supra. See Also American Bar Association, Standards Relating to
Appellate Courts, § 3.10 (1977).

407pe latter approach was embodied in SB 379/HB 647 of 1981, endorses
by the Judicial Conference. See also the First Interim Report of the
Committee to Study the Caseload of the Court of Appeals, 63 Trans. MSBA at
314 (1958).
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as to further review of District Court cases initially appealed to the
circuit court 1eve1.41

Some administrative law cases are of great public importance; others
are of importance chiefly to the l1itigants. A discretionary review process
could distinguish between the two, and keep out of the appellate courts
matters already reviewed by several administrative and at Teast one judicial
tribunal. But questions have been raised by the Bar about the adequacy of
some of these reviews. Particularly at the Commission meeting of May 10,
1982, these concerns were raised, and the need for appeal to the Court of
Special Appeals was urged.

While we see some merit in the limitation of administrative "as-of-
right" appeals, when we balance the important economic and individual
interests implicated in many of these matters against the rather modest
reduction in caseload that would be achieved, we conclude that this proposal
should not be adopted. Moreover, there is some benefit in fostering the
development of a statewide body of administrative case law - particularly as
a guide to the hearing officers and boards which decide administrative law
matters in the first instance.

0f course, other ways of Timiting access to the Court of Special
Appeals may be imagined. For example, review of all cases by that court
could be made discretionary. That court could then control its caseload as
the Court of Appeals substantially controls its. This proposal, however,
seems to cut too deeply, and to vest too much discretion in an intermediate

eppellate court, the main function of which {is error correction.

41Courts Art. §§ 12-302 and 12-305.
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Nevertheless, we think there is one narrow area which is appropriate for the
addition of discretionary review by the Court of Special Appeals.

Presently, the court exercises discretionary review through an applica-
tion for leave to appeal procedure, in post conviction, habeas corpus, and

42 These are all criminal-law related

Inmate Grievance Commission cases.
and for the most part involve collateral attacks cn the criminal process,
rather than the basic issues of guilt or innocence. We believe that review
of a conviction following a plea of guilty should be placed in this same
category, and made discretionary. Such a proposal was made by the Judicial
Conference in 1979.43

A quilty plea is an admission of guilt. When sentence is impcsed
following such @ plea, the factual details of the criminal offense and the
jssues of guilt or innocence are usually no longer issues for appeliate
review. Generally, the only appellate issues are whether the plea was
knowingly and voluntarily entered with full appreciation of the potential
consequences, whether a particular plea bargain was followed, and whether
the sentence was lawful. These issues can readily and froperly be hanaled
through the application for leave to appeal process. Adoption of this
recommendation would affect an estimated 100 cases annually (about

5.8 percent of the courts' 1981 Term fi]ings).44

42Art. 27, § 645-1; Courts Art. §& 3-707; Art. 41, § 204F(1) and
Courts Art. § 12-202.

4355 326 (1979).

44At pp. 49-54, infra, we propose that Jjuvenile Jurisdiction be
transferred to the District Court, with on-the-record appeals to the circuit
courts. Subsequent review would be discretionary with the Court of Appeals.
Based on FY 1982 figures, this would reduce the Court of Special Appeals
workload by an estimated additional 76 cases.
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c. Denial of Access to the Court of Special Appeals

It would be Tegally possible to eliminate the right to appeal (or to
apply for leave to appeal) in various categories of cases. For example,
there is no constitutional right to appeal in any criminal case.45 The
right of appeals could be denied in other cases involving less than a
specified amount of damages. We do not favor such proposals. However
meritless some criminal appeals may appear, there are those that have merit.
Defining what is frivolous in this context is difficult and as a matter of
policy, the general availability of an appeal in a case involving denial of
1iberty is important. As to denial of access based on dollar amounts or
similar categories, the importance of the issues in a case is not always or
recessarily indicated by the monetary claims.

Except for the Tlimitation of access in the area of review following
guilty pleas, and the areas presently covered by apptication for leave to
appeal procedures, we believe the public finterest is well served by
adherence to the principle of one appeal as of right in each case.

4. Procedural and Administrative Changes

If there is a theme running through the preceding portions of this
discussion, it is (although perhaps not expressly stated) a recognition of
the remarkable fashion in which the Court of Special Appeals has maintained
both the high quality of its opinions and a notably expeditious handling of
its calendar. The summary docket, use of unreported opinions, addition of
law clerks, the prehearing conference, and use of central professional

staff, have all played a part, and the court and its Chief Judge deserve the

45See letter of Feb. 24, 1982, from Asst. Atty. General Handel to
Commissioner Adkins.
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highest credit for their innovative and imaginative approaches to the
problems of heavy workload. We believe that continued use, and in some
cases, expansion of these measures, will go far to address our concerns with
the workload of the Court of Special Appeals. We also make one recommenda-
tion which relates to additional law clerks in the Court of Appeals.

a. Law Clerks

For many years, each appellate judge has had the assistance of a law
clerk. The Chief Judge of each appellate court has had two. The clerk is a
law school graduate who normally serves for a single year, assisting the
judge for whom he works in reviewing briefs and researching the law. These
clerks render material assistance to the busy judge in connection with legal
research, the review of petitions for application to leave to appeal (or
petitions for certiorari in the Court of Appeals) and the Tike.

The law clerk issue is important because it bears on effective handling
of large numbers of cases (particuiar]y in the Court of Special Appeals) and
of complex cases (particularly in the Court of Appeals). The assistance
given by law clerks can assist in reducing delay. Consider, first, the
situation in the Court of Special Appeals.

Over the period FY 1979-FY 1982 reported opinions in the Court of
Special Appeals averaged 206 per year and unreported opinions 913 (See
Table 3). These figures produce an average of 16 reported opinions per
judge per year and 70 unreported opinions per judge per year. The benefits
to be gained through additional law clerk support to handle this work are

clear and the cost is modest (annual salary of $21,100 for FY 1983).46

46In some jurisdictions the ratio of signed opinions per judge of an
intermediate appellate court is much higher  for example, 363 in Arizona.
14 IJA Report 5 (Spring 1982).
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The addition of law clerks should assist the Court of Special Appeals
in maintaining its remarkable disposition rate (average of .87 months from
argument to decision in 1981 Term) while at the same time sustaining the
quality of the opinions.

At the 1982 session, the General Assembly authorized three additional
law clerks for the Court of Special Appeals, as the beginning of a program
to provide two clerks for each judge of that court. We strongly recommend
the full implementation of this program, so that two clerks for each judge
may be provided as soon as feasible. We urge that the necessary nine
additional clerk positions be included ir. the Fiscal 1984 Judiciary budget.

The law clerk problem also affects the Court of Appeals. There, as we
have noted, the issue is not so much volume as complexity. The difficult
issues the Court of Appeals is required to consider have produced consid-
erable delay in the filing of opinions. At our June 21, 1982, meeting,
Chief Judge Murphy advised us thal as of that date opinions in 36 percent of
the September 1981 Term cases had not been filed. With respect to the
September 1980 Term, there was an average time lapse of 3.7 months from
argument to decision,

The 1982 General Assembly also authorized three additional law clerks
for the Court of Appesis. As a means of reducing the delay we have just
noted, we recommerd that the 1983 General Assembly provide for three
additional law clerks for the Court of Appeals, thereby establishing two

clerk positions for each judge by Fiscal 1984.47

47A 1979 survey vrevealea that of the twenty-eight State Supreme
Courts above intermediate appeilate courts, six authorized two or more iaw
clerke per judge; Marvell el ai., "Appellate Courts  Facts and Figures" 4
State Court Journal 9, 37 (Spring 1980). The number of such jurisdictions
Fzs since increased. This approach is supported by text authorities; see,
e.q., Carrington et al., Justice on Appeal (West 1976) at 14z.

s
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b. Central Professional Staff

For six years, the Court of Special Appeals has employed central
professional staff, as do at least eighteen of the nation's thirty-two state
intermediate appellate courts.48 That staff in the Court of Special
Appeals now consists of three lawyers plus secretarial support.

Unlike Taw clerks, the central professional staff members are not
assigned to individual judges, and they are employed on a career basis.
They serve as a pool of legal talent, which reviews briefs and records
(mainly in routine criminal cases on the summary docket) and which drafts
proposed unreported per curiam opinions. This entire process of review,
research and drafting is under supervision by and subject to approval of
judges of the Court. Chief Judge Gilbert estimates that 36.8 percent of the
criminal appeals (as to which there were 870 filed in the 1981 Term, with 46
reported opinions, and 510 unreported opinions) were substantially handled
through the professional staff, w{th consequent reduction of the burden on
judges. Other data show that in FY 1982, memoranda were prepared by central
professional staff in connection with 321 out of 1,337 opinions filed
(24 percent). In addition, this staff prepared memoranda in connection with
112 out of 114 applications for leave to appeal (98 percent).

We support the use of central professional staff in the Court of
Special Appeals. Some preliminary activity in the Court of Special Appeals
suggests that it may also be of value in some civil as well as many criminal
cases. Nevertheless, we recognize that expanding this staff may produce
some problems, particularly concerns that cases are being finally decided by

persons other than the judges of the court. Therefore, we recommend that

48IJA Report, f.n. 46, supra.



the use of central professional staff be continued and that its involvement
in ¢ivil matters continue to be explored. We recommend increase in its size
only if the court concludes that such an increase would be more beneficial
than detrimental to the administration of justice.

c. The Prehearing Conference

In 1980, the Court of Appeals adopted Rules 1022-1024 {and anended
certain other Rules) to provide for & prehearing conference procedure in the
Court of Special Appeals., on an experimental basis. This prccedure applies
in civil cases. It offers a mechanism whereby the issues in civil appeals
may be reviewed and, when appropriate, pleced on a prehearing conference
track. When a case is so placed, a judge holds & conference with counsel at
an early stage (before briefs and records are filea) "to discuss agreements
by the parties as tc settlement, dismissel of the appeal, limitation of the
issues, conterits of the record ... anc¢ cther pertinent matters."49

In the 1981 Term (March i, 1981  February 28, 196z) 1,082 prehearing
informatiorn reports were received. Of these, 315 cases {29 percent) were
scheduled for conference. In turn, 94 of those cases {almost 30 percent)
were Tully disposed of as a result of the conference while an additional 11
{105 cases in all) were dismissed or remanded after the conference, although
possibly not as a direct result of it. 1In another 15 cases, the issues were
limited. The effect on the workload of the court, without addition of
jucdiciai or supporting staff, is obvious. There is also some cos*-reduction
and delay-reduction advantage for the 1itigents, when the conference is

held.

49Mary1and Rule 10Z4.b. For a valuable discussion of the procedure
during its early stages, see Couch, "The New Maryland Appellate Fre-Argument
Conterence” Md. Bar J. 7 {April 1981).
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By Rules Order dated May 7, 1982, the Court of Appeals made the
prehearing conference rules permanent. We fully support the addition of
this valuable procedural mechanism to the arsenal of the Court of Special
Appeals.

d. Oral Argument

Oral argument surely has an important place in the operations of an
appellate court. However, not all cases are alike, and in some this process
(which is rather consuming of judicial time) may appropriately be limited or
even eliminated. Thanks to the adoption of summary calendar procedures
(Rule 1038) the Court of Special Appeals has moved appropriately in this
direction. We recommend that the Court of Special Appeals continue to
review its procedures to reduce further the number of oral arguments, so
that such arguments will be scheduled only when useful to the proper
disposition of a case.

e. Other Matters

We have reviewed other administrative and procedural proposals designed
to assist the appellate courts in handling their business. These include
use of oral opinions, "immediate" statement of results with opinion to
follow, and shorter opinions with more per curiams.

The use of oral opinions does not seem designed to produce much
savings, in time or effort, and could result in careless or confusing
statements of the law. Likewise, an "immediate" statement of results,
without the benefit of conference and review of an opinion, could be more
harmful than helpful in many cases.

Shorter opinions and the use of more per curiams may be helpful, but
this can scarcely be legislated or even mandated by a court. It is a matter

for individual judgment and effort.
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We are pleased to note that the Court of Special Appeals has adopted
"Rules for Expedited Appeals" in certain cases, effective September 1,

1982.%0

Like the use of unreported opinions, central professional staff,
the summary calendars and the prehearing conference, these procedures
recognize that not all appeals are the same, and that some may be processed
differently from others. By providing a "fast track" procedure, 1ike that
used in such states as California and Colorado, the court will permit the
parties to elect a less expensive, more rapid way in which appeals may be
handled. This innovation should be beneficial to both the 1itigants and the
court.

A final suggestion with respect to the workload of the Court of Special
Appeals has to do with the by-pass authority of the Court of Appeals. As we
have indicated, there are two procedures by means of which a case may be
transferred to the Court of Appeals prior to full consideration in the Court
of Special Appeals. Section 12-101 of the Courts Article permits the Court
of Appeals to "issue the writ of certiorari on its own motion." Maryland
Rule 1015 permits the Court of Special Appeals to "certify a question of law
or the entire matter in controversy to the Court of Appeals to be considered
by that Court pursuant to the authority of the Court of Appeals to issue a
writ of certiorari on its own motion"; see also Rule 815. Whether the Court
of Appeals brings a case up by virtue of its own review or pursuant to
certification from the Court of Special Appeals, these mechanisms 1ie within
the control of the appellate courts.

In addition, Rule 812.a. permits a party to file a petition for

certiorari in the Court of Appeals after an order for appeal has been filed

50506 9 Md. R. 12 at 1337 (June 25, 1982).
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in the Court of Special Appeals, but before decision by the latter court.
This procedure lies within the control of the parties. Its exercise in
proper cases may reduce delay and expense to the litigants.

We urge the Court of Appeals to exercise its by-pass authority
vigorously, and the Court of Special Appeals to expand use of the certifi-
cation procedure available since 1981 pursuant to Rules 815 and 1015. We
also call to the attention of the Bar the desirability of invoking Rule
812.a. at an early point in time in appropriate cases - those that might
well eventually come to the Court of Appeals in any event.

5. The Names of the Appellate Courts

When the Court of Special Appeals began operations in 1967, its name
was appropriate; the appeals it heard were essentially limited to criminal
matters and were, therefore, "special." But the increases in jurisdiction
traced in earlier sections of this report have rendered this name non-
descriptive of what is clearly Maryland's court of general appellate juris-
diction. Various suggestions have been made as to a more appropriate name.

The Constitutional Convention of 1967 early recognized this problem,
and proposed the title "The Intermediate Appellate Court".51 The Commis-
cion on Judicial Reform proposed changing the name of the Court of Special
Appeals to the Appellate Court of Maryland and the name of the Court of
Appeals to the Supreme Court of Appea]s.52 We feel that both of the name

changes make sense and we urge their adoption.

51Proposed Constitution of 1968, Art. 5, § 5.01.

52Final Report of the Commission on Judicial Reform (1974) at 25.
Legis;ation tTo achieve this change was unsuccessful; see SB 683/HB 1155
(1974).




D. Conclusion

We find that the present structural and jurisdictional arrangements for
Maryland appeliate courts are basically sound and are functioning relatively
well. We believe that the system can continue to operate efficiently and
can be improved so as to address problems effectively through the adoption
of measures we have recommended. We do not favor fundamental changes in the

structure or jurisdiction of our appellate courts.
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111
THEE TRIAL COURTS

A.  Background - Bijuricdictional Issues

Resolution Nc. 25 of 1981 referred ic¢ this Commission a number of
issues involving the trial courts. Some of these issues can be considered
separately with relation either to the circuit courts or the District Court.
Cthers, bececuse they have wmpact on bcth levels of trial courts, must be
viewed from a bijurisdictional perspective. These incluce: Reallocetion of
Jurisdiction between the two courts; the treatment of nonincarcerable motor
vehicle cffenses; and the problems of de novo appeals and demands for Jury
trial. Why we treat these matters on a bijurisdictional basis will become
apparent when we consider the nature of the problem irvolved.

B. Nature ¢f the Problem

fis we see it, the basic issues here are volume and delay. While these

28 they

seme issues were central to cur discussion of the appellate courts,
take on a somewhat difterent form when seen in a trial court centext. The
problems appear to be more severe at the circuit court level. Although, as
we will show, volume (in terms of mere numbers} is much grealer in the
Cistrict Court, the delay problem is much more severe at the circuit court
level. Factors that produce this situation no decubt include the greater
complexity of many cases handied by the circuit courts, the availabiliiy cf

jury trial, and the apparentiy inherent time lags 9involved in domestic

relations cases.

535ee pr. 13-15, supra.



40.

At our August 31, 1981, meeting, the Hon. Ernest A. Lloveless, dJr.,
chairman of the Conference of Circuit Judges, commented on dragging civil
and domestic relations dockets. Similar concerns were noted at other
meetings, and related both to delay in bringing matters to trial and delay
in reaching dec1's1'ons.54

What has occurred in Maryland with respect to delay is no doubt similar

2 Turning specifically to Maryland's

to the experience in other states.
circuit courts, we find that in 1955-1956, the longest average lapse from
filing a case to trial was 18.7 months, in jury cases in Baltimore City. In
the same jurisdiction, the average span from filing to trial was 15.3 months
in nonjury law cases, 7 months in equity cases, and 21 days in criminal
cases. In the rest of the State, except for the Third Judicial Circuit,
where some averages exceeded 13 months, and the Sixth, in which equity cases
required 16 months, the average times from filing to trial were less than 12
months.56

By 1971-1972, the picture had changed somewhat. For that year, the
average filing-to-trial time in law actions statewide was 13.8 months, with
a 20.8 month average in Baltimore City. However, in the counties, the
average elapsed time in law actions remained at less than a year 9.9
months. While no figures were computed for equity cases, in the criminal

area, the statewide average from filing to trial was 5.2 months in jury

54See e.g., MAndrew J. Graham, Esq., October 5, 1981; Robert E.
Cahill, Esq., and E. Stephen Derby, Esq., November 2, 1981; Commissioner
Adkins and Richard Talkin, Esq., Wovember 16, 1981.

55See, generally, Church et al., Justice Delayed (National Center for
State Courts 1978).

56Adm1nistrat1ve Office of the Courts, First Annual Report of the
Administrative Office of the Courts, 1955-56, pp. 31-38.
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cases and 4.4 months in nonjury cases. In Baltimore City, the figures had
risen to 7 months in jury cases and 4.9 months in nonjury cases.57

Review of the most recent available figures shows an increase in the
problem of delay. In Fiscal 1982, the average time from filing to
disposition in law actions, statewide, was approximately 15 months, ranging
from a high of about 39 months in Allegany County to a low of some 5 months
in Talbot County. In equity (other than juvenile) the statewide average was
about 9 months, running from a high of 19 months in Allegany County to a Tow
of almost 5 months in Dorchester. Statewide, the average time Tapse from
filing to disposition in criminal cases was about 5 months, with a high of
almost 10 months in Harford County and a Tow of about 4 months in Baltimore
County. In the juvenile area, the statewide average was a relatively quick
3.7 months, but the average elapsed time varied from almost 8 months in
Montgomery County to just under a month in Allegany County.58

Thus, by way of illustration, in 1955-56, a litigant in a law action
could anticipate trial within, at most, an average of a year and one-half
after the case was filed. In most of the State, he could assume that trial
would take place in Tess than a year. But some 26 years later, that
litigant would have to count on average time lag of over a year, and perhaps
as long as more than 3 years, from filing to disposition.

These figures do not place Maryland at the bottom of the T1ist

nationally. In Thomas Church's 1978 study he and his colleagues found the

57Adm1nistrat1ve Office of the Courts, Seventeenth Annual Report of
the Administrative Office of the Courts, 1971-72, pp. 37-41.

58Adm1nistrative Office of the Courts, Sixth Annual Report of the
Maryland Judiciary, 1981-82, Vol. 2, pp. 56.
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median time from filing to disposition in civil cases in the Trial Judicial
Circuit Court in Detroit to be 61 months.59 Moreover, it is important to
remember that the Maryland figures are averages. Some cases move more
quickly, but others take longer. There are, obviously, variations between
jurisdictiong, although it is not necessarily true that the jurisdictions
with the smallest caseloads are always faster than the Tlarger ones.
Nevertheless, the data support those witnesses who appeared before us and
expressed concern about delay at the circuit court Tevel.

Accompanying the increase in delay outlinec above has been a growth in
{he numbers of cases filed in the circuit courts. In 1955-56, these filings

60 61

aggregated 42,670C. By 1971-72, they had increased to 71,137.

over the next ten years, filings almost doubied, to 141,958.6£ The data,

And

including information as to population and filings per circuit court judge,
are displayed in Table 4.

There is not necessarily a straight-line cause and effect relationship
between volume and delay.63 Nevertheless, the reduction of congestion at
the circuit court level is a measure that should have some effect on
jmproving the movement of cases in those courts, especially if accompanied

by other measures, some of which we discuss be]ow.64

59Church, f.n. 55, supra, p. 94.

6OAOC, First Annual Report, f.n. 56, supra, pp. 15-27.

61A0C, Sixteenth Annual Report, f.n. 57, supra, p. 31.

6250c, Sixth Annual Report of the Maryland Judiciary, f.n. §8, supra,
pp. 46 and 51.

63See, .g., Church, f.n. 55, supra, pp. 5 and 49.

64cce pp. 67-89, infra.
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We view reduction of caseload as an approach superior to the endless
creation of new judgeships as a means of coping with increased caseload. As

we have pointed out ear]ier65

the conventional approach to dealing with
increased workload and increased delay has been the addition of judges.66
Maryland has added judges over the years, as Table 4 demonstrates. But this
is a costly proce5567 and its effectiveness in reducing delay may be

questioned.68

One reason for this may be that caseload tends to increase
more rapidly, proportionately, than does the number of judges. For example,
from FY 1976 through FY 1980, the number of circuit court judgeships

increased by Jjust over 14 percent, whereas the number of circuit court

65Pp. 19-20, supra.
66See, e.g., Zeisel et al., Delay in the Court (Little-Brown 1959),
p. 8.
67 Local Jurisdiction
SALARIES FY 1983 Expenditures
Judge 58,000
Secretary 16,350 (average)
Law Clerk 13,625 (average)
Court Reporter 19,620 (average)
Total Salaries 58,000 49,595
OPERATING EXPENSES
Fringe Benefits 34,001 12,895 (26%)
Communications 75 2,200
Travel 2,110
Contractual Services 400 1,300
Supplies 1,400
Equipment 7,000
Total Operating Expenses 36,586 24,795
Tctal Salaries and Operating
Expenses 94,586 74,390
Total State plus Local 168,976 (no allowance for

physical facilities)

68Church, f.n. 55, supra, p. 5.
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filings dincreased by over 23 percent.69 However, a review of three
Maryland counties of varying sizes in which judgeships were increased in
1979 shows little if any reduction in average time from filing to
disposition between FY 1979 and FY 1982, even though caseloads in those
counties did not increase materially during that period. The data are shown
in Table 5.

C. Possible Solutions

1f, then, we are to focus on reduction of caseload rather than addition
of judges, where do we turn? In our present bijurisdictional context, our
first recourse is the District Court.

Table 4 gives overview information as to District Court filings and
judgeships, and relates the latter to both filings and population. It is
immediately apparent that the load of over 1.28 million cases in FY 1982
(almost 15,000 cases per judge) is massive. But it 1is handled with
remarkable effectiveness by the judges of the District Court. Although
detailed time-lapse data like that given for the circuit courts are not
available, during our Commission hearings, we heard almost no complaints of
undue delay in the District Court.

We thought about the possibility of developing a single level trial
court (i.e., merging the circuit and the District Courts together) but that
choice did not lend itself to any significant reduction of workload. We
next turned to the question of change in Jjurisdiction. Obviously, a
substantial shift of circuit court cases from circuit to District Court

could not be accomplished, given present District Court workload, without

69Administrative O0ffice of the Courts, Fourth Annual Report of the
Maryland Judiciary 1979-80, Vol. 2, p. 97.
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adding District Court judges, supporting staff, and, quite possibly,

70 As a means

facilities. Those courses of action would be very costly.
of balancing the workload, we believe that nonincarcerable motor vehicle
jurisdiction should be removed from the District Court, thereby making room
for transfer of all juvenile jurisdiction from the circuit courts to the
District Court. In addition, we support the abolition of de novo criminal
appeals from the District to the circuit courts. A detailed discussion of

our proposals follows.

1. Nonincarcerable Traffic Offenses

Title 21 of the Transportation Article of the Maryland Code sets forth
the "rules of the road" for vehicles operating on Maryland's streets and
highways. Titles 22 and 23 deal with vehicle equipment. Title 24 covers
vehicle size, weight, and load. Title 25 allocates regulatory power between

State and Tocal authorities. And Title 27 makes violation of most of the

7ODistrict Court judgeships are also costly.
SALARIES FY 1983
Judge 50,500
Clerk (Grade 7, Base) 10,491
Bailiff (Grade 7, Base) 10,491
Total Salaries’ 71,482

OPERATING EXPENSES
Fringe Benefits

Judge 30,052
Clerk (26%) 2,728
Bailiff (26%) 2,728
Total Fringe Benefits 35,508
Communications 750
Travel 750
Contractual Services 1,500
Supplies and Materials 700
Equipment Additional 3,000
Fixed Charges 3,500
Total Operating Expenses 10,200
Total Salaries and 117,190 (includes
and Operating Expenses allowance for

physical
facilities)
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provisions of Titles 21-23 misdemeanors, to be charged and prosecuted
pursuant to the provisions of Title 26. MWith respect to most of thg
statutes, violation is punishable oniy by a fine.

Most people do nct believe those who violate routine "rules of the
road" are criminals. Yet Maryland law characterizes such transgressors as
criminals. Why should this be? Criminal sanctions are not appropriate for
the violation of minor motor vehicle laws, the purpose of which is not so
much to punish the offender, but "to identify the errant driver and to take
corrective action designed to prevent the driver from causing injury or

damage to himself or others."71

Moncriminal administrative adjudication
of nonincarcerable vehicle offenses offers the potential of expedited and
informal procedures and the prompt and flexible imposition of administrative
penalties. In addition, by removing a large volume of minor matters from
crowded court dockets, it erables judges to concentrate on the disposition
of more serious matters of a truly criminal nature.72 As Chief Judge
Sweeney has ubserved, "[i]t is difficult to ccntemplate any reasonable
argument against the decriminalization of nonjailable motor vehicie
offenses.“73

New York pioneered with decriminalization and administrative adjudica-

tion in 1970. Amonyg other jurisdictions that have followed are Rhode

Island, the District of Columbia, the City of Seattle, Washington, and three

71Huge1, "Administrative Adjudication, An Idea Whose Time Has Come,"
University of Baltimore Law Forum (Fall 1982).

7

2Huge], f.r. 71, supra.

73| etter from District Court Chief Judge Robert F. Sweeney to
Commission Chairman Charles (. Fisher, Sr., July 15, 1982.
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74

California counties. In 1973, such a proposal was made by a committee

75

of the Bar Association's Section of Judicial Administration. The

concept was endorsed by the Section Council and adopted by the State Bar

Association 1in January 1974.76

In the past several sessions of the
General Assembly, a number of bills have been introduced to impiement this
approach.77 And a number of those who appeared before our Commission have
advocated such a procedure.78

We are convinced, and recommeno that nonincarcerable vehicle offenses
be decriminalized, ard be given the status of civil infractions. Adoption
cf this recommendation will retain as criminal offenses the more serious
vehicle matters defined 1in the Transportation Article; for example,
transportation of dangerous substances (§ 21-1411), second or subsequent
offense of driving without a license or whilé‘ability impaired (§§ 16-101
and 21-902(b)), driving intoxicated (§ 21-902(aj), driving while privilege
cancelled, suspenoed, refused, ur revokes (§ 16-303), and fleeing or eluding
poiice (§ 21-904). Of course, the vehicle-related offenses proscribed by
Article 27 of the Code, such as unauthcrized use (§ 349), manslaughter by
automobile (§ 388), and homicide by motor vehicle while intoxicated (§ 388A)

vwould remain in the criminal category.

74Huge], f.n. 71, supra.

75MSBA keport of Minor Traffic Offenses Committee to the Council of
the Section of Judicial Administration, {(March 1973].

76

79 Trans. MSBA No. 2 (1974), p. 145.

774g 1920 (1976), HB 1763 (1978;, liok 65 (1980), HB 1168 (198%).

781n addition to Chief Judge Sweeney, these include State’s Attorneys
Cobb and Duckett (meetirgs of September 21 and October 5, 1981) and
fttorneys Graham, Cahill, and Goldberg (meetings of October 5 and
November 2, 19£%).
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It is, perhaps, easier to decide that nonincarcerable vehicle offenses
should be decriminalized and subject to administrative adjudication than to
decide within which branch of government the administrative adjudication
should occur. Chief Judge Sweeney argues strongly that administrative
adjudication should be handled by hearing officers within the District
Court. He reasons that because of "the deadly importance of such cases"
they should be "dealt with within the judicial branch of government; with
appropriate judicial safeguards, by individuals trained in the law, trained
in every aspect of due process, and bound by an oath of office and the

n79

Canons of Judicial Ethics. This is also the position of the Maryland

Judicial Conference80 and that of the Maryland State Bar Association in
1974.%1

We believe that administrative adjudication authority should be vested
in the executive branch. If minor traffic cases rise to the level of
importance perceived by Chief Judge Sweeney, they should be handled by
judges, but we do not think that necessary or desirable. There is no reason
to assume that hearing officers employed in the District Court would be
better qualified and trained and more responsible than those who would be
employed by the executive branch. If the executive branch has respect for
these matters, it should be able to assure simplicity of administration,
cost effectiveness, and the advantages of "a consolidated administrative

adjudication system."

79Letter of July 15, 1982, f.n. 73, supra.

80Executive Committee Minutes of June 10, 1982.

81F.n. 76, supra. It is of some interest that the initial committee
report to the Judicial Administration Council (f.n. 75, supra) proposed
administrative adjudication in the Motor Vehicle Administration. However,
this position was rejected by the Section Council.
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We propose, in sum, decriminalization of nonincarcerable traffic
offenses, that these matters be treated 1ike municipal infractions so far as
financial penalties are concerned, and that these infractions be adminis-
tratively adjudicated by hearing officers in the executive branch. We
recommend that hearings in parking cases be similarly treated. We further
recommend that appeals from administrative decisions lie to the District
Court and that appeal be on the record, with no further right of appeal. To
implement the changes we have proposed will not be simple. Therefore, we
suggest that legislation embodying those changes should not take effect
until July 1, 1984,

What will the impact of these changes be?

On the basis of information supplied by the District Court, however, it
appears that the equivalent of 17 District Court judges are used to handle
minor traffic. About 74 clerical personnel are similarly dinvolved. A
county by county breakdown is shown in Table 6. The clerical positions
could be transferred to the executive branch, should that be desirable.

Revenues provided in the District Court by way of motor vehicle cases
amounted to almost $21 million in Fiscal 1982. This figure was approxi-
mately 80 percent of District Court revenues in that year. The figure
includes all traffic, not just nonincarcerable traffic, and no better
breakdown is present1y available. (See Table 7.)

2. Juvenile Jurisdiction

The conventional wisdom of court structure favors placing juvenile
jurisdiction in the highest trial court Tlevel of the State. Reasons

asserted include "more status and prestige; higher salaries; better
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facilities; attraction and retention of better judges....“82 This
arrangement generally now prevails in Maryland, where the circuit courts
have juvenile jurisdiction, except in Montgomery County, where jurisdiction
is vested in the District Court; see §§ 3-801(i), 3-804, and 4-403 of the
Courts Article.

It has not always been thus here. In addition to the long-standing
Montgomery County provisions for handling juvenile causes in a court of
1imited jurisdiction, Ch. 323, Acts of 1931, provided for a statewide system
of magistrates for Jjuvenile causes.83 And our sister states present a
varied picture. Excluding the District of Columbia and the seven states
that {in 1980) had or purported to have single-level trial courts,
twenty-one of the remaining forty-three gave juvenile matters wholly or
partially to courts of limited jurisdiction.84

In 1976, pursuant to Ch. 544 of the Acts of that year, Art. IV, § 41A
of the Maryland Constitution was amended tc permit the legislature to grant
juvenile jurisdiction to the District Court of any county or Baltimore City.

29 the General

Although some bills have been introduced to accomplish this,
Assembly has not yet accepted the invitation, possibly because the workload
of the District Court made such a transfer seem unfeasible. Our recommenda-
tion as to the removal of nonincarcerable notor vehicle offenses from the

District Court (see the preceding section of this report) addresses that

82kina1 Report, Maryland Commission on Juvenile Justice (1977), p. 7.

83This lew was repealed by Ch. 797, Acts of 1945, but even after that
date, some juvenile matters were handled at other than circuit court Tevels.

84\csC State Court Organization 1980 (1982), pp. 134 ff.

85¢ v example, HB 299 (1975), HB 619 and HB 1367 (1976), SB 6 (1981),
and SB 30 (1982).
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problem. If that recommendation is adopted, we see no major obstacle to the
transfer of all juvenile jurisdiction to the District Court - an action
that, if taken as of July 1, 1981, would have removed cver 26,000 juvenile
matters from the dockets of the circuit courts.86
We do not consider the transfer of juvenile jurisdiction desirable

merely because it will relieve congestion in the circuit courts. The prime
factor in effective handling of juvenile cases is the interest, concern, and
ability cf the judge involved. The high reputation of the juvenile court
conducted by the District Court in Montgomery County attests to the fact
that such judges are available in the District Court. Further evidence is
furnished by the competent work done by District Court judges in Cecil,
Talbot, and Wicomico Counties, where most juvenile matters are handled by
District Court judges, sitting by designation as circuit court judges.
Moreover, the supporting services provided by the Juvenile Services
Administration and the Department of Human Resources are just as readily
available to the District Court as to the circuit courts. The matter was
well summarized by the Commission on Juvenile Justice:

The District Court ... is not an inferior

court in terms of quality. This recently-

organized, state-funded court has newer

equipment, facilities, and mode of operation

than many of the Tlocally funded and

administered Circuit Courts. It  retains

assets of the people's courts and trial

magistrates it replaced accessibility,

speed and a closeness to the community it

serves. The statewide administrative

structure and funding ensures uniformity in

resources, practice and interpretation....

The unfortunate connotations of the words
"superior" and "inferior" should not be

86Annua1 Report of the Maryland Judiciary, 1981-82, Vol. 2, p. 79.
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applied to the content [sic] of Maryland's
District and Circuit Courts. -The fact that
an excellent juvenile court now exists on the
District Court level ... argues well that no
diminution of excellence would necessarily
result in a carefully planned District Court
for juvenile causes. A good court is not
determined by its level, but by the quaé;ty
of its personnel and supportive services.

We recommend, therefore, that juvenile jurisdiction be transferred to
the District Court, effective July 1, 1984,88 although we think that for
ease of administration, juvenile matters pending in the circuit courts on
that date should remain there. For the convenience of those involved in
juvenile matters, we recommend that the District Court should conduct its
juvenile business at a single central location in each political sub-
division. And we propose that appeals should be handled 1ike civil appeals
from the District Court - to the circuit courts, on-the-record. This allows
for further review by petition to the Court of Appeals for certiorari.

As an important adjunct to this change, we further recommend the
abolition of the use of masters in juvenile causes. These officers perform
much like equity masters, and are used in juvenile cases in Baltimore City
and Anne Arundel, Baltimore, Carroll, Harford, Howard, Prince George's and
St. Mary's Counties. Some serve on a full-time and some on a part-time
basis. In either event, the master's tentative findings and recommendations

must be approved by a judge, and if exceptions are taken to a master's

report, additional proceedings must be had before a judge.

87F1'na1 Report of the Maryland Commission on Juvenile Services,
f.n. 82, supra, pp. 8-9.

88A]though State's Attorney Duckett and Professor Rees opposed this
change at our October 9, 1981, and February 1, 1982, meetings, it was
supported by Judges Moore and Silver (October 19, 1981) and by Attorney
Cahi11 (November 2, 1981).
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There is a degree of duplication of effort involved in the use of
masters, but more serious problems involve the use of these officers in
quasi-criminal cases, instead of judges. For these and other reasons, the

g and the Commission on Juvenile

Maryland Judicial Conference, in 1976,
Justice, in 1977,90 proposed the abolition of masters in juvenile cases.
Most of those who discussed the matter before our Commission favored the
elimination of masters, and the trial of juvenile matters before judges

on1y.91

Bills to accomplish this purpose have been introduced in the past.92
Many of the bills were strongly opposed by incumbent juvenile masters, but
there were also problems with the fiscal impact, since the earlier bills,
particularly, proposed adding circuit court judges to replace some of the
masters. This latter difficulty will at Teast be reduced by transfer of
jurisdiction to the District Court, if the workload of that court is cut by
our recommendation as to nonincarcerable traffic offenses. Nevertheless, we
carefully reviewed the implementation and impact of both the transfer of
juvenile jurisdiction and the abolition of juvenile masters, to demonstrate

that the recommendations we have adopted in principle are feasible in

practice.

89Report of the Juvenile and Family Law Committee to the 1976
Maryland Judicial Conference; see p. 18 of the transcript of the
Conference's April 25, 1976, business meeting.

90F1na1 Report of the Maryland Commission on Juvenile Justice,
f.n. 82, supra, pp. 12-16.

91In addition to Professor Rees and Judge Silver, f.n. 88, supra, see
the testimony of Judges Karwacki and Woods at our June 7, 1982, meeting; but
see the testimony of Judge Weant at the same meeting.

925ce, e.g. SB 802, HB 691 and HB 1588 (1977); SB 662 and HB 1180
(1978); SB 257 and HB 430 (1980); SB 370 (1981) and SB 29 (1982).
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Statewide, it appears that about 18 judges and masters devote their
time to juvenile matters. While this is close to the number of judges whose
time would be freed by the transfer of nonincarcerable traffic cases to the
executive branch {17) on a county by county basis, the equivalent does not
always occur. (See Table 6.)

In addition, there are some 57 positions in the circuit court clerks'
offices assigned to juvenile work, with abeut half of them (27) in Baltimore
City. These positions could be transferred to the District Court at
relatively slight cost. There are also 55-56 locally funded positions (30
in Baltimore City) involved in Jjuvenile work. The cost (or necessity) of
transierring these to the District Court has not yet been determined.

In looking at the judicial positions, masters and judges are counted
equally. This probably exaggerates to some degree the number of judicial
positions needed, and this method of counting should be reexaminea. Also
appropriate for consideration is fhe use of circuit-riding District Court
judges for juvenile metters in areas like the Eastern Shore and some parts
of Western and Southern Maryland (and perhaps other areas) where it is
apparent that a courty does not require the services of a full-time juvenile
judge. This might help resolve the judicial manpower problem, and might
also permit @ higher degree of selectivity in designating juvenile judges.

3. Trial De Novo

Trial de novo is & mechanism for handling an "appeal" from a court of
limited jurisdiction. It is, in fact, not really an appeal, because under
the de novo concept, the judgment of the Tower court is not reviewed on a
record and reversed only for errors of law. Rather, it is a totally new
trial in which the proceedings in and judgment of the Tower court are

effectively treated for most purposes, as nonexistent. When there is
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de novo review, the parties, witnesses, and coursel must appear for a full-
scale secend trial of a matter that has previously been tried and decided by
ancther court. The second court determines the case on the basis of the
evidence and law presented to it, which may or may not be the same as that
presented at the first tria1.93

When judges of courts of Timited jurisdiction or justices of the peace
were often untrained laymen, and when there frequently was nc feasible way
of making a record in the lower court, de novo appeals were fairly said to
be essential ingredients of the judicial system. how, however, the judges
of the Tcewer court are fully qualified and the District Court possesses the
capability of making a record subject to review. These present features of
the system uncercut the rationale for the inconvenience, delay, and expense
of the de novo appeal process.

in Maryland, section 12-4G1(d) of the Courts Article provides for de
novo review of District Court judaments in all criminal cases and in cases
involving municipal infractions. It also calis for de novo appeals in civil
cases where the amount in controversy does not exceed $1,000, unless the
parties agree to an on-the-record appeal. In other civil cases, thie appeal
must be on the record. In a criminal case, the "appellate" courf is
generally prohibite¢ from imposing a sentence more severe than that imposed
in the District Court,94 but otherwice the de nouvo "appeal” is in fact a
totally new trial. Let us focus, for a moment, on what this means in a

criminal case.

9see Hardy v. State, 279 Md. 489, 493 (19577).

94Courts Article, § 12-702(c;.
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A person is charged with a crime in the District Court. An assistant
state's attorney, a public defender, the witnesses for the State (including
police officers, the victim, and others), and the defendant and defense
witnesses appear before a District Court judge. This may be their second or
third appearance in the District Court, if continuances have been granted
previously. The case is tried and the defendant is convicted and fined. If
the defendant appeals, the case is set for a second trial in the circuit
court, perhaps months later. The same cast of characters reassembles (if
they are all still available) and, perhaps after several more continuances,
the case is tried again, de novo. The defendant, if reconvicted, may be
subjected to a fine no greater than that levied by the District Court, but
the defendant will have delayed the ultimate imposition of the penalty, and
the imposition of points (if the case involves a traffic offense). For the
defense, the de novo system provides benefits other than delay. Prosecution
witnesses may not appear or their memories may fail. New defense witnesses
may be produced. The defendant may obtain a lesser punishment or even
acquittal. If the defendant is represented by the public defender, he can
achieve all this without cost to himself. In short, the defendant has a
no-risk, no-cost second full trial.

It is difficult for victims and other members of the public to
ynderstand why, after one trial and conviction, and after lengthy delay,
there must be a complete second trial, at public expense, in which all the
risks are assumed by the prosecution. It is particularly difficult to
understand why such procedures are required for relatively minor offenses,
whereas a single trial (followed by review on the record) suffices when the

charge is murder, rape, robbery, or burglary. If the strongest deterrent to
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crime is prompt conviction of the guilty, followed by speedy punishment, the
trial de novo system in criminal cases seems especially undesirable.

For reasons such as these, the de novo "appeal in criminal cases" has
been strongly criticized. When the State Bar Association Committee on
Judicial Administration first proposed the creation of the District Court,
it said:

This [the de novo appeal] means that often
the original trial is hardly more than an
expensive, time-consuming discovery pro-
cedure.... If the district courts [sic] are
to become dignified tribunals, some finality
ought to be accorded &9 the decisions of the
Jjudges of the courts.

Later, another Committee observed that:

The American Bar Association, the Maryland
State Bar Association and every other
organization interested in the administration
of Justice advocates the abolition of the
trial de novo.... There is very little point
in ... going to the Tlength of establishing a
unified and improved Tower court system if
two trials will still be necessary to
determine a man's quilt or innocence, and two
trials will still be necessary to deggrmine
the right or wrong of a civil dispute.

Chief Judge Murphy summarized the issue well in his 1977 State of the
Judiciary Address to the General Assembly:

Symbolic of the stagnation which exists in
our Taws and which fosters delay in the
ultimate disposition of criminal cases of
unwarranted public expense, and at the same
time causes great hardship to victims of
crime and those called to appear in court as
witnesses, is the so-called de novo appeal in

95MSBA, Report of the Committee on Judicial Administration (1966),

96MSBA, Report of the Committee on Judicial Administration (1968),
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criminal cases from the District Court to the
trial courts of general jurisdiction. In
these cases, an accused person is found
guilty in the District Court and enters an
appeal. The guilty verdict is, in effect,
expunged and he is given a second full-blown
trial, this time before a jury it he wishes,
and the victim and all witnesses are required
to appear again and go through the entire
process a second time. This happenaed over
5,000 times last year, and that figure
promises to be exceeded this year. No wonder
the public at Tlarge, and particularly the
victims of crime, become exasperated with a
system which affords, for no sensible reason,
two separate @fd complete trials to an
accused person.

To this chorus of voices from the past, we aoa a reprise by judges and

Tawyers who made presentations to this Commission. Of the twelve who dealt

with the issue of trial de novo, ten favored its abo]ition.98 This is

also the position of the Maryland Judicial Conference.gg Only two took

positions in favor of retention of trial de novo.100

97Annua1 Report of the Maryland Judiciary, 1976-77, p. 26, at 29.
See also Aokins, "The District Court: Past, Present, Future," 3 Md. Bar J.,
No. 4 {July 1971) 6, 50-51, and Governor's Commission on Law Enforcement and
the Administration of Justice, Court Standards and Goals in Maryland (1976)
Standard 5-1(a).

98Chief Judge Murphy, meeting of June 21, 19823 Chief Judge Sweerey,
meeting of August 31, 1981, and letter of July 15, 1982; Judge Loveless,
meeting of August 31, 1981; Judge licCullough, meeting of October 19, 1981;
Judge Rasin, paper presented at the June 7, 1982, weeting; Judge Fisher,
paper presented at the July 17, 1987, meeting; Dearn Kelly, paper presented
at the October 5, 1981, meeting; State's Attorney Cobb, meeting of
September 21, 1981; Attorneys Graham and Goldberg, meetings of October 5,
1981, and November 2, 1981.

ggMinutes of June 10, 1982, meeting of the Conference's Executive
Committee.

1O0Attorney Joseph Murphy, meeting of September 21, 1981, and Delegate
Steven Sklar, meeting of May 10, 1982.
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While the General Assembly, in creating the District Court, followed
urgings like those summarized above by substantially abolishing trial de
novo in civil appeals from the District Court, it refused to do so in the
criminal area. We now recommend that trial de novo be abolished in criminal
cases and in appeals in municipal infraction cases, and that such appeals be
heard on the record.101

Qur principal reasons are based in the public interest in prompt and
certain disposition of criminal cases, as well as avoiding the public
inconvenience and expense produced by full second trials in certain criminal
cases. In Fiscal 1982 there were over 4,000 de novo appeals from the

102 ppolition of de

103

District Court in criminal and motor vehicle cases.
novo appeals might have the effect of reducing these numbers somewhat.
But in any event, the workload of the circuit courts should be reduced,
since the time required to review a record and hear oral argument on an
appeal should normally be less than the time required for a full-dress
second criminal trial. And even if the abolition of de novo appeals
produces lengthier trials in District Court, the overall time required for
one trial plus on-the-record review should generally be Tess than the time

required for two full trials. The cost involved in preparing records in

1°1we think that small claims civil appeals (those involving amounts
not exceeding $1,000) should continue to be de novo. The public interest is
less implicated in these cases, and in many of them, the parties appear pro
se. In such matters, simplicity and avoidance of legal technicalities are
Fmportant, and are promoted by the present system. In any event, the number
of such appeals is small. The Annual Report of the Maryland Judiciary,
1981-82, 1ists only 556 in the entire State filed in FY 1982.

1025 nual Report of the Maryland Judiciary, 1981-82, Vol. 2, p. 62.

103In Colorado, when de novo appeals were abolished, the number of
appeals dropped 55-65 percent, despite an increase in the caseload of the
courts of limited jurisdiction in that state; Adkins, f.n. 97. supra, at 51.
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criminal and municipal infraction cases should be offset by the elimination
of the costs of a second full trial. And, finally, we think the recording
equipment now used in the District Court is adequate to preserve records.
It has proved sufficient in civil cases, in most instances. If better
equipment is needed, it would be desirable to procure it, rather than to
perpetuate de novo appea]s.lo4

The major argument made by those who would retain de novo appeals 1is
that their abolition will result in increased demands for jury trials in the
District Court, thereby causing the circuit courts more work. In past
years, the impact on the circuit courts of demands for jury trials filed in
the District Court has been serious. However, as the result of a new law
which was passed in 1981 (the "Gerstung" bil1), jury trial prayers dr .pped
by over 6,000 case filings in Fiscal 1982 (Chapter 608, Acts of 1981).'0°
Opponents of change in the de novo system vigorously add other arguments
against change. The cost to the Public Defender's Office, in terms of
transcripts wiil be staggering, they suggest. Additionally, they argue that
the constitutional underpinning of the "Gerstung" ruie will be eliminated if
trial de novo is abolished. The opponents further countered that the
alleged inconvenience to the public is overdrawn and that a system which may
encourage jury prayer demands will also cause witnesses and victims to make

multiple court appearances.

104In a recent report, the General Accounting Office has concluded
that "[e]lectronic recording systems are a proven alternative to the
traditional practice of using court reporters to record judicial
proceedings"; GAO, Federal Court Reporting System: Outdated and Loosely
Supervised (1982).

105
p. 11.

Annual Report of the Maryland Judiciary, 1981-82, Vol. I, supra,
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To reverse the trend, which developed in the wake of the "Gerstung"
bi11, would be counterproductive from the viewpoint of our interest in
reducing circuit court workload. And while the prediction of great
increases in jury trial demands is necessarily speculative, we cannot say
with certainty that it would not occur. Although the exercise of a demand
for jury trial (T1ike a de novo appeal) may more often involve an interest in
delay and plea bargaining Teverage, rather than a real desire to have a jury

106 it is at Teast possible that defendants who do not come within

trial,
the provisions of Ch. 608 but who do not now file jury trial demands in
District Court might use different tactics if there were no de novo appeals.
Given this possibility, as well as the historically demonstrated diffi-
culties in achieving full abolition of trial de novo and the vigor of
oppenents of change, we think it useful tc explore some possible alterna-
tives to full abo]ition.107

First, one might eliminate de novo appeals (and hence jury trials) in
all nonincarcerable criminal cases. But should our recommendations (p. 47,
supra) as to decriminalization and administrative handling of nonincar-

cerable motor vehicle cases be adopted, most nonincarcerable criminal

offenses would in any event be removed from the court system. In any event,

106Report of Special Committee to Study Supreme Bench Caseload
Increase of District Court Warrant Cases and De Novo Appeals (1978).

10768 6 of 1970, one of the bills to establish the District Court,
proposed abolition of de novo appeals, but was amended to eliminate that
provision in criminal cases. The same was true of SB 310 and HB 512 of
1971. The former passed the Senate, but the latter, amended to retain de
novo appeals in criminal cases, was enacted as Ch. 423 of that year. Since
then, abolition of de novo criminal appeals has been proposed by HB 826
(1972), SB 97 (1977), SB 351 (1979) (partial), SB 248 (election of routes)
and SB 247 and HB 1815 (1980), SB 66 and HB 119 (1982) (contempt cases),
none of which were successful.




the right to jury trial on de novo appeal in nonincarcerable criminal cases
was eliminated by Chapter 298, Acts of 1980 (§ 12-401(e) of the Courts
Article). Thus, if the purpose of a de novo criminal appeal is to obtain a
jury trial, or the plea bargaining leverage that a right to jury trial
entails, this result has already been achieved as to nonincarcerable cases.
Another approach might be to eliminate the de nocvo appeal (and hence
the right to jury trial) in any case in which judgment was entered after a

108

plea of guilty in the District Court. lie have earlier discussed the

lack of necessity for appellate review as of right following guilty pleas in

the circuit courts.109

The undesirability of a full trial in a circuit
court for a defendant who has rot contested but rather admitted his guilt in
the District Court seems equally apparent. We lack data, however, as to the
number of cases of this sort.

A third proposal, which might be combined with that just outlined,
would be to deny the de novo appeal in any case in which incarceration was
not in fact imposed in the District Court. As we have already noted, by
virtue of § 12-702(c) of the Courts Article, when there is such a disposi-
tion in the District Court, the 1ikelihood of & sentence of incarceration in
the circuit court is effectively eliminated. If one of the reasons for
providing de novo appeals is to afford the right to jury when imprisonment
is a possibility, that reason disappears in cases of this type.

Yet a fourth pessibility, which might also be combined with the second

and third approaches, would be to deny the de rnove appeal if the District

108Such a recommendation was made in 1977 by the MSBA Section of
Judicial Administration; Committee on Appeals and Removals; MSBA Section of
Judicial Administration Committee Reports (1977), pp. 36-37.

109

P. 28, supra.
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Court has imposed a sentence of no more than ninety days'

110

incarceration. The effect of such a provision would be to define an

offense in which no more than ninety days' incarceration has been imposed as

1

a petty offense, as to which there 1is no right to jury tria].ll So far

as the Federal Constitution is concerned, there is no right to a jury trial

for a petty offense.112 It appears that the result might be the same

under the Maryland Constitution.113

Maryland now prohibits the filing of a demand for jury trial in the
District Court if an offense carries a possible penalty of not more than
ninety days' incarceration, and also if the court agrees not to fimpose

114

punishment of more than ninety days' incarceration. 0f course, in

cases of this kind, a jury trial is now available on de novo appeal, unless

115 To deny trial

the offense does not carry a penalty of incarceration.
de novo, and hence a jury, in such petty cases would be but a small

extension of existing law.

110Th1's proposal was also advanced in 1977 by the Section of Judicial
Administration's Committee on Appeals and Removals; see f.n. 108, supra. As
the Committee Report notes, the recommendation is in accord with one made by
the Maryland Judicial Conference.

111For‘ federal purposes, a petty offense is defined as one punishable
by no more than six months in prison and a $500 fine; 18 U.S.C. § 1.

112Duncan v. Louisiana, 391 U.S. 145 (1968); see also Smith v. State,
17 Md. App. 217. cert. den. 269 Md. 766 (1973).

113Thompson v. State, 278 Md. 41, 52-53 (1976); see also Danner v.
State, 89 Md. 220 (1899) and State v. Glenn, 54 Md. 572 (1880).

114

Section 4-302(d)(2) of the Courts Article.

115Har‘dy v. State, f.n. 93, supra; Thompsen v. State, f.n. 113,
supra; § 4-401(e) of the Courts Article.
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D. Circuit Court Issues

1. Structure and Funding of the Circuit Courts

Among the four tiers of Maryland's courts {(Court of Appeals, Court of
Special Appeals, circuit courts and District Court), the circuit courts are
unique in their organization and funding. At each other court Tlevel,
centralized management is provided through a chief judge and supporting
staff and funding is fully provided through the State Judiciary budget. But
at the circuit court Tevel - Maryland's trial courts of general jurisdiction

the picture is quite different.

There is a circuit court for each of Maryland's twenty-three counties,

116

and, as of January 1, 1983, there will be one for Baltimore City. The

judges of these courts are elected locally, but the number of judgeships is

established by the General Assemb]y.117

There is no chief judge of the
circuit courts. They are administered through circuit administrative judges
appointed by the Chief Judge of the Court of Appeals {a circuit adminis-
trative judge for each of the eight judicial circuits) and by county
administrative judges appointed by each circuit administrative judge with

the approval of the Chief Judge of the Court of Appea]s.118

Practice and
procedure in these courts are prescribed by rule adopted by the Court of
Appeals.

In Fiscal 1983, one hundred four circuit court judgeships are provided.

The salaries of these judges are appropriated in the State budget, as are

such fringe benefits as pension and health plans, certain travel expenses,

116Const., Art. IV, § 20, as ratified in November 1980.

Ueonst., Art. IV, § 21.

118Mary]and Rule 1200.
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and money for education, and training. FY 1983 State appropriations for the
circuit courts (including pension and health benefits) are $9,481,542.119

Each circuit court is supported by a clerk's office, headed by a clerk
who is an elected, constitutiona! officer. The personnrel of these offices
are State employees. Salaries and operating costs are derived from revenues
produced by charges imposed by the clerks, and by deficiency appropriations
provided by the General Assembly. In FY 1982, there were approximately 900
people staffing the clerk's offices. Revenues were $13,501,327 and
expenditures were $i6,526,713. The FY 1982 State budget includes a
supplemental appropriation of $3,040,000 to support these offices.

The remaining employees at the circuit court level (in excess of 800
including judges' secretaries, lew clerks, bailiffs, court reporters and the
1ike) are for the most part county and Galtimore City employees, funded out
of the budgets of the political subdivisions. For FY 1982, the appropria-
tions were $20,986,549. The pclitical subdivisions also provide the capital
facilities (chiefly courthouses) for the circuit courts.l"0

From the funding point of view, about half of the salaries and
operating costs for the Judiciary are regular appropriations in the State
budget, while approximately a quarter involves the clerks' offices and
ancther quarter 1s produced through county appropriations (excluding capital

items). Exciuding the cost to operate the circuit court clerks' offices,

196 ¢h. 125, Acts of 1982 (the Budget Bill).

12USee, generally, Adkins, "Court Funding and Administration in
Marylarnc" (a paper presented tc the Commission on January 4, 1982) and the
testimony of William S. Ratchfora, II, director of the State Department of

Fiscal Services, who appeared before the Commission on July 19, 1982.
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the State Judicial budget provides directly only about 20 percent of the
funds necessary to operate the circuit cour’t:s.121

This unusual mixture of organizational, administrative, personnel, and
funding arrangements at the circuit court level has produced various
proposals for reform, all designed to produce for Maryland a "unified" court

system Tlike that visualized by the American Bar Association Standards

Relating to Court Crganization (1974). The characteristics of such a system

are said to be: (1) consolidation and simplification cf court structure;

(2) centralized management; (3) centralized rule-making; and (4) centralized

2

budgeting.12 As appears from the preceding discussicn, it is at the

circuit ccurt level that the Maryland system tends to deviate from these
goals.

In Maryland, the Constitutional Convention of 1967 proposed a unified

122

trial court of general jurisdiction fully funded by the State. The

Commission on Judicial Reform made a similar recommendation in 1974.124

The Governor's Commission on Law Enforcement and the Administration of
Justice took & similar position in 1976.125 In 1980, the Task Force to

Study State-Local Fiscal Relations urged full State funding of the circuit

121p4kins, f.n. 120, supra.
1ZZBerkson et al., Court Unification: History, Politics and

Implementation (National Institute of Law Enforcement and Criminal Justice,
1978).

1234, oposed Constitution of 1968, Art. 5, §§ 5.05 and 5.12.

iM’Fina] Report of the Commission on_ Judicial Reform (1974},
pp. 65-89.

1‘5Court Standards and Goals in Maryland (Governor's Commission on
Law Enforcement and the Administration of Justice, 1976), Standard 1-1.
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126

courts. Similar suggestions have been made by a number of witnesses

who appeared before this Commission.127

No doubt because of the frequency with which this reform has been
recommended, Resolution No. 25 of 1981 specifically directed us to study
“consolidation and funding of the circuit courts...." Regardless of the
frequency of the recommendation for State funding, the idea is not one which
has found acceptance in the General Assembly or within the judiciary.

Let us review the arguments presented by the proponents of circuit
court consolidation and full State funding.

We are told that the circuit courts are in fact State courts, and thus
should be financially supported by the State. The State, it is said, is a
more reliable funding source than the several political subdivisions, with
their Timited (mainly property tax) revenue-raising abilities. Centralized
budgeting could produce a more equitable allocation of money, making it
possible for the courts in the less wealthy subdivisions tc operate with a
more substantial level of support.

State funding would alsc bring with it a State personnel system for
court employees, reducing salary differentiation and providing adminis-
trative efficiency and flexibility. In addition, savings would be achieved

through a central State procurement system.

126See 1979-1980 Report of the Subcommittee on Revenue Structure and
Expenditure Patterns, pp. 49-51.

127See, e.g., Hon. Robert F. Sweeney, Chief Judge of the District
Court, meetings of August 31, 1961, and January 4, 1982; Dean Richard
Bartlett, Albany (N.Y.) Law School, meeting of January 4, 1982; the Maryland
Association of Counties, meeting of June 7, 1982; and Hon. Robert C. Murphy,
Chief Judge of the Court of Appeals, meeting of June 21, 1982.




68.

It is also urged that centralized administration will enhance docket
control and delay reduction, as well as establish accountability and
respensibility for the administration of the court system.128

The issue, however, is not whether consolidation and State funding will
produce a more symmetrical organizational chart for the Maryland judiciary.
The issue is whether such change would produce a better judicial system in a
reasonably cost-effective fashion. At this time in this State, we do not
believe that it is politically or practicably feasible to adopt the State
funding/consolidation approach. A better case must be made for that
approach before it can be successful.

Problems, such as calendar control and delay, are often local in
nature. They are caused by factors that arise from differing local
circumstances. Many of them can be better resolved by the exercise of Tocal
jnitiative and innovation, rather than by the imposition of theoretical
solutions from a distant state capital. County circuit court judges are
familiar with conditions in their counties, with the concerns of the public,
with the local bar, and with other local officials, such as sheriffs and
state's attorneys, whose ccoperation is essential to the operation of the
courts. They are in a position to present the needs of their courts
etfectively to local government. As professionals, they tend to work well
in a local collegial mode, and to resist the intervention of external

hierarchical authority. L2

128For a fuller discussion of arguments supporting consolidation and
State funding, see Standards of Court Organization (ABA 1974); Adkins,
f.n. 120 supra, pp. 253 and Berkson et al., f.n. 122, supra.

129See, generally, G. Gallas "The Conventional Wisdom of State Court
Administration: A Critical Assessment and An Alternative Approach,”" 2/1 The
Justice System Journal 35 (1976). -
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A State personnel system tor court employees would not, necessarily in
our view, add efficiency. Again, we are concerned with centralized control,
the stifling of local initiative, and the expansion of State bureaucracy.
Nor are we ccnvinced that allocation of State funds through the State budget
is necessarily a more reliable socurce of furnding for the circuit ccurts, or
a more generous one. While some subdivisions are more able (and perhaps
more willing) to support the courts than others, we again assert the value
of interaction between local judges and Tocal government, and the lack of
evidence of major funding problems in most areas. Morecver, funding through
the doctrine of inherent powers is a tccl mere readily available at the
local level.

The doctrine of inherent powers holds that courts are a constitu-
ticnally creested branch of government whose effective functioning is
indispensable. The responsibility of seeing that this function is performed
is vested in the courtg. Therefore, the courts have implied authoriiy to
raise money to sustain their essential functions.130

As the Supreme Judicial Court of Massachusetts has put it:

. every judge [has] the power tc protect
his court from dimpairment vresulting from
inadequate facilities or a lack of supplies
or supporting personnel. To correct such
an impairment, a judge may ... obtain the
goods and services by appropriate means,

including ... ordering the resegTsible
executive official to make payment.

130Hazard, el @1., Court Finance ana Unitary Budgeting (ABA 1973).
See also Carrington, Inherent Powers of the Courts (National College cof the
State Judiciary, 1973).

131O'Coins, Inc. v. Treasurer of County of Worcester, 287 N.E.2d. 60§,
612 (Mass. 1972).
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The Supreme Court of Pennsylvania has formulated the rule thus:
the Judiciary must possess [emphasis in original] the inherent power to
determine and compel payment of those sums of money which are reasonable and
necessary to carry out its mandated responsibilities ...."132
The doctrine has been recognized in Maryland, although in a somewhat
different context.133

The cases applying this doctrine have involved adding positions within
a court, setting salaries of court personnel, and furnishing equipment and
facilities. It is noteworthy, however, that they almost invariably involve
a controversy between a local trial court and a loccal government. The use
of the doctrine against the Tlegislative or executive branches at the State
level 1is vrare, probably because of the substantial political risks
1'nvo1ved.134

We believe that such fiscal probiems, as do exist may be addressed (as
we will explain below) by an approach less drastic than full State funding.
We recognize that in recent years the offices of the circuit court clerks

have suffered fiscal prob]ems.135

However, these offices are not Tocally
funded and their difficulties do not stem from that source. Moreover, at

the 1982 session of the General Assembly, a number of bills were enacted to

1320ommonwealth ex rel. Carroll v. Tate, 442 Pa. 45, 52, 274 A.2d.
193 197 (1971)." See also, e.g. Judges for the Third Judicial Circuit v.
County of Wayne, 383 Mich. 10, 172 N.W. 2d. 436 (1969), modified oun
rehearing, 386 Mich. 1, 190 N.W. 2d. 228 (1971), and Beckert et al. v.
Warren et al., 429 A.2d. 776 (Pa. Comm. Ct. 1981).

B3ntty. Gen. v. Waldron, 289 Md. 683, 690-691 (1981); but cf. Peter
v. Prettyman, 62 Md. 566 (1884). —

134

Hazard, f.n. 130, supra, at 3-5.

135See the testimony of Chief Deputy Comptroller J. Basil Wisner at
our June 7, 1982, meeting.
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136 We think it advisable that consideration of

address these concerns.
problems of the clerks' offices be deferred until there has been an
opportunity to gauge the effects of this legislation.

Nor do we believe that creation of the office of chief judge of the
circuit courts, a proposal offered to resolve assumed administrative
shortcomings, as an alternative to consoHdation,137 is necessary or
desirable.

In sum, we agree with the Conference of Circuit Judges that the circuit

138

courts are operating reasonably well. This is also the position of the

Maryland Judicial Conference, which opposes circuit court consolidation,
full funding, and the creation of a chief judge for the circuit courts.139
Existing administrative and rule-making procedures seem to be functioning
reasonably well, and provide a sensible balance between central control and
Tocal autonomy.

Although we are not persuaded of the need for centralized-budgeting and
full State funding for the circuit courts, we are aware that some subdivi-
sions are facing real difficulties in supporting these courts adequately.

According to information presented by Director of the Department of Fiscal

Services, William S. Ratchford, II, at our July 19, 1982, meeting, in

136(papters 861, 863, 906, 907, and 915, Acts of 1982.

137See Adkins, f.n. 120, supra, pp. 17-18.

138See testimony of the Conference's Chairman, Hon. Ernest A.
Loveless, Jr., at our August 31, 1981, and June 7, 1982, meetings; see also
the testimony of County Administrative Judge William H. McCullough at the
October 19, 1981, meeting, and of Hon. J. Dudley Digges, retired associate
judge of the Court of Appeals, at the June 7, 1982, meeting.

139See minutes of June 2, 1982, meeting of the Executive Committee of
the Judicial Conference.
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FY 1981, local fiscal support for the circuit courts ranged from a low of
90 cents per capita (population) in Allegany County to a high of $6.38 per
capita in Baltimore City. Some of the difficulties were discussed in a
statement presented to us on June 7, 1982, on behalf of Mayor William Donald
Schaefer, of Baltimore.

One way of preserving a substantial degree of local judicial autonomy,
avoiding undue centralization and bureaucratic growth, and at the same time
affording aid to needy subaivisions, is the use of state grants. A bill
proposing such an apprcach (HB 1397) was unsuccessful at the 1562 legis-
lative session.

We, too, have reservations about the broad grant proposal contained in
HB 1397. However, at our June 7. 1982, meeting, Mr. Ratchford explored with
us a number of other grant possibilities. We conclude that one of these
should be adopted. It is a grant system based on the per diem juror expense
reinbursement now paid by each political subdivision. The amount of this
reimbursenient in each county (except in Baltimore Courty} 1is now set by
State Taw (§ 8-106 of the Ccurts Article) and is thus subject to reasonable
contral by the General Assenbly. Since the number of Jurors called annually
in eack subdivisicrn is dictated by caseload requirements, there is little
likelihood of manipulation at the local Tevel. And the reimbursemert of
these costs to the subdivisions will provide them with a measure of fiscal
relier (something in excess of $2 millicn in Fiscal 1981 for petit jurors,

accerding to Mr, Ratchford).140

140Secticn 6-106 or the Courts Article provides for per diem expense
morcy Tor jurors ranging from $20 in Calvert County t¢ $10 in Baltimore
City. Prince George's County anc Talbot County. A1l other Jjurisdictions
have -a $15 figure. There arc many local variations as to supplemental pay
for overtime, reimbursement for travel, and the like.
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For ease of administration, we recommend that per diem juror expense
money be set at a minimum of $15 statewide in all jurisdictions for both
petit and grand jurors. We further recommend that Tegislation be enacted
during the 1983 legislative session (and that funds be included in the State
Judiciary budget for Fiscal 1984) to provide State reimbursement to each
political subdivision in an amount equivalent to $15 per diem per juror. We
recognize that each jurisdiction may want to pay an additional expense money
(over the $15 State reimbursement rate), travel reimbursement, overtime pay,
meal allotments, and the 1ike, but we believe this should depend upon local
circumstances and local support. We recommend, therefore, that the State
reimburse only at the rate of $15 per juror per day. We estimate this
amount to be $3,202,200 for FY 1984, assuming a $15 per diem paid to both
grand and petit jurors. If our recommendation as to use of six-member
Juries in the circuit court is adopted, this estimated cost would be reduced
to approximately $2,946,000. A breakdown of both figures by subdivision is
shown in Table 8.

2.  Six-Member Juries in the Circuit Courts

In many states and in the federal courts, juries of less than twelve

. . . 141
are used 1in certain categories of cases.

In 1981, the Maryland
Judicial Conference proposed six-person juries in misdemeanor and civil

cases, with provision for a twelve-person jury to be provided on petition of

141See ABA, Standards Relating to Juror Use and Management (Tentative
Draft, July 1982) at 150.
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a party for good cause shown. The proposal contemplated retention of
twelve-member juries in felony cases.142

The proponents of smaller juries cite cost and time savings and reduced
public inconvenience. They also argue that community representation, the
decision-making process, and results of trials do not differ materially when
smaller juries are used. Opponents, while generally conceding some cost and
time benefits, raise serious question about community representation and the
quality of decision making.!*3

We have concerns about moving immediately to the use of six-member
juries in criminal cases. The liberty values at issue in such cases, and
the need for & clearly representative jury to judge between the State and
the accused, argue for retention of our traditional juries, at least until
more definitive studies are made. However, in the civil area, we think that
the advantages of cost and delay reduction as well as the lessening of
public inconvenience outweigh the possible drawbacks. The experience with
such juries in civil cases in federal courts appears to have been good.

Moreover, the information gained through use of smaller juries in this area

may shed additional 1ight on their feasibility in criminal cases.

42Transcript, proceedings of the 36th Annual Maryland Judicial
Conference (May 7, 1981) at 106, see also the Report of the Conference's
Jury Study Committee.

143The extensive Titerature 1is reviewed in H. Smith "Reducing the
Size of Juries in Maryland," a paper prepared for the Courts Administration
Seminar at the University of Maryland School of Law (Fall 1981).
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We recommend, therefore, that juries of six be required for civil cases

144 We do

in which the parties are entitled to and demand trial by jury.
not favor the right of a party to petition for a larger jury. The problems
of defining good cause would be difficult and the administrative delays
would offset some of the benefits. We estimate that this proposal, if
implemented in FY 1984, could save approximately $256,200 in juror expense
payments.

A question arises, however, as to whether this recommendation may be
implemented by statute, or whether an authorizing constitutional amendment
is required. With respect to six-member civil juries in the federal courts,
the Supreme Court has held that there is no violation of the Seventh

145

Amendment; Colgrove v. Battin. That amendment provides that: "In

suits at common law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved...." The Court said
that this does no more than identify the kinds of cases (suits at common
law) in which there is a right to jury trial; it does not speak to jury
characteristics, such as size.

But the Maryland Constitution may be read differently by Maryland
courts. It has two relevant provisions. Article 5 of the Declaration of
Rights says that the inhabitants of this State "are entitled to the Common
Law of England and the trial by Jury, according to the course of that
Law...." And Article 23 provides that: "The right of trial by Jury of all

144This position 1is consistent with those of the ABA Standards
Relating to Jury Studies, f.n. 141, supra and the MSBA Section of Judicial
Administration; see testimony of the Hon. Howard S. Chasanow at the
Commission's June 7, 1982, meeting.

145

413 U.S. 149 (1973).
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jssues of fact in civil proceedings in the several Courts of Law in this
State, where the amount in controversy exceeds the sum of five hundred
dollars, shall be inviolably preserved.”

The Articie 23 provision (formerly Art. XV, § 6 cf the Maryland
Constitution) s not unlike the language of the Seventh Amendnent, except
for the use of the adverb "inviolably" before "preserved”. The Article 5
provision has no counterpart in the United States Constitution.

The Suprere Court decision in Colgrove was based upon its reasoning in

146

Willjams v. Florida in which it held that the Sixth Amendment, as

applied tc the states through the Fcurteenth, did not prohibit six-merber
juries in state criminal cases, but state court decisions since Williams and

in one case since Colgrove have not always found the Supreme Court reasoning
persuasive in interpreting state constitutional provision.l4/
While Massachusetts applied the Williams rationale in a case involving

a criminal ;;ury,l48 Rhode Island rejected it under a Rhode T1sland

constitutional provision to the effect that the right to jury trial shall

remain “1nvio]ate".149 Ard Alabama, ir Gilbreath v. Wallace concluded

that an Alabama constitutional provision providing that “"[tlhe right to

trial by Jjury shall remain inviolate" prohibited the use of six-person

juries in civil cases in that state.150

186500 .5, 78 (1970).

1475ee Annct. "Statute Reducing Number of Jurors as Violative of
Right to Trial bty Jury” 47 ALk 3a. 895 (1973).

1489p1n10n of the Justices, 271 N.E.2d. 335 (Mass. 1971).
149

Edvisory Cpinion to the Senate, 278 A.2d. 852 (R.1. 1971).

15Cygp Ata. 267, 292 So.2d., 651 (1974).
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Maryland authority is sparse and not particularly in point. Alfred

Niles, in his Maryland Constitutional Law, says that: "The trial by jury,

to which the inhabitants of Maryland are entitled, is the system of jury
trial as recognized by the common law; and reasonable rules and regulations

are not within the inhibition of the provision [Art. 5 of the Declaration of

]_"151

Rights The principal case cited in support of this statement is

152

Knee v. Baltimore City Passenger Railway in which the Court of Appeals

said (87 Md. at 624) that Article 5 of the Declaration of Rights preserves
"the historical trial by jury, as it existed when the Constitution of the
State was first adopted...." Later, citing with favor certain Pennsylvania
cases, (at 633) the court seems to indicate that so long as the right to
Jury trial is preserved, it may be appropriate to regulate the mode by which
it is exercised.

The actual holding in Knee found constitutional a statute requiring
payment of costs prior to retrial after an appellate remand. The court
found this to be a mere regulation, and, apparently, one that existed at
common Taw. Thus Knee does not tell us much about whether the number of
Jurors is an essential ingredient of the right to jury trial in civil cases,
under the Maryland Constitution.

No other Maryland case is more ‘enlightening, with the possible

153

exception of State v. McKay. That case dealt with the requirement of a

151Ni]es, Maryland Constitutional Law (1915) p. 18. Niles also
suggests, at p. 343, that Art. 5 and the portion of Art. 23 of the
Declaration that was formerly Art. XV, § 6 of the Constitution, mean
essentially the same thing; therefore, one or the other is surplusage, so
far as the right to jury trial is concerned.

152

87 Md. 623 (1898).

153580 md. 558 (1977).
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unanimous jury in a criminal case. The Court of Appeals held that neither
Art. 5 nor Art. 21 of the Declaration of Rights provides that umanimity is
an essential, unwaivable ingredient of a jury trial. It may be waived.
This holding is not particularly surprising or, in our case, helpful. We
are not concerned with waiver of a twelve-person jury in civil cases, but
with its elimination.

However, the court did refer to the Supreme Court decision in Williams,
pointing out that it had raised doubts as to a number of assumptions about
what was fundamental to the right to trial by jury. Even more interesting,
the court discusses early Maryland practices, pointing out instances of
Juries of less than twelve (ten and eleven) in Seventeenth Century Maryland.
It observes (280 Md. at 568): "Thus, by 1776, Maryland had long since
departed from the English common law, by judicial decision or legislative
enactment, in permitting waiver of not only trial by jury but also of at
least one of its traditional elements, the twelve-man jury."

Here, again, the court is writing in the context of waiver, but there
is at Teast the statement that the jury of less than twelve was known to
Maryland jurisprudence prior to 1776. Thus, to use Knee's Tanguage, "the
historical trial by jury as it existed when the Constitution of the State
was first adopted” may not have included a jury of twelve as a fundamental,
essential ingredient.

However, to avoid an uncertainty in this area, we recommend that the
authority for juries of Tess than twelve in civil cases be authorized by
amendment to Articles 5 and 23 of the Declaration of Rights, and be

implemented by statute.
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3. Family Court

Stated in basic outline, the notion of a family court comprehends a
separate court or a separate division of a court in which all family matters
are handled, including matters now processed, in Maryland, sometimes in
juvenile court, sometimes in domestic relations court, sometimes in criminal
court, and sometimes, perhaps, elsewhere. The ideal is "one family/one
juage,” as opposed to the present system which may relegate a family with
varied problems to diverse courts and judges, each of which may not be aware
of all the issues and which, therefore, may sometimes work at cross-
purposes.  Family unity, administrative convenience, and the need for
extensive support staff and agencies, are all cited by family court
proponents.154

The concept is not unknown in Maryland. It has received legislative
consideration,155 has been studied by the Maryland Judicial
Conference156 and was the subject of an experimental program in the
Circuit Court for Prince George's County from dJune 1977 through June

1979.1%7

154An excellent general overview of the family court concept and its
operation in a number of states is found in Hurwitz, "Maryland Family
Court," a paper prepared for the Courts Administration Seminar at the
University of Maryland School of Law (Fall Semester 1981).

1555ee e.g. HJR 2 and HB 212, both introduced in 1981.

1561n April 1976, the Maryland Judicial Conference considered and
studied the concept of a famiiy court. The Conference supported legislation
the following year (SB 455 1977} which called for a statewide family
court.  This bill failed aTong with an alternative resolution (SR 5) which
suggested a task force to study appropriate subject matter legislation for
the family court.

157See testimony of Hon. James H. Taylor at the Commission's
October 19, 1981, meeting.
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Considerable testimony about the family court was presented to the
Commission. Even the proponents were not in full agreement as to what
should be attempted. For example, the Section of Family and Juvenile Law of
the Maryland State Bar Association advocated a family court to dinclude
divorce, custody, support, juvenile, paternity, and adoption matters, as did
Judge Robert B. Watts, of the Supreme Bench of Baltimore City.158 This
also appears to be the position of the Montgomery County Commission on
Women, although that Commission tends to place special emphasis on the

L3 Others expressed concern about the

160

domestic relations element.

Still others either
161

inclusion of juvenile matters in the family court.
opposed the concept or seriously questioned its feasibility.

To estabTish a new and separate family court within the Maryland court
system may well increase the cost and bureaucracy of the system. We note
the reputed failure of the Prince George's County experiment, and we further
observe the failure of any family court proponent to cite a single instance

in which the concept has in fact been fully realized in practice. On the

158See testimony of Bruce A. Kaufman, Esq., and of Judge Watts, at
the Commission's February 1, 1982, meeting.

59Testimony of Dorothy R. Fait, FEsq., at the Commission's
October 19, 1981, meeting; see also Montgomery County Government Commission
on Women, Family Law Project Report (May 1981}.

160See, e.g., testimony of District Court Judge Douglas H. Moore,
Jr., at the October 19, 1981, meeting and testimony of Professor Natalie H.
Rees on February 1, 1982.

161Assistant State's Attorney Alexander J. Palenscar, February 1,
1982; Circuit Administrative Judge Ernest A. Loveless, Jr., August 31, 1981;
the Maryland Judicial Conference (minutes of June 10, 1982, meeting of the
Conference's Executive Committee).
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contrary, family courts 1in other jurisdictions do not appear to have
achieved the high objectives set for them.162

In the single-judge circuit court Jjurisdictions in Maryland (nine
counties), there is in effect a family court arrangement, because the judge
in gerieral handles all matters that come before the circuit court. In all
jurisdictions, the supporting services reguisite to an effective family
ceurt are to scme degree available. There are no indications that the
legislature would provide funding for greatly enhanced supporting services
were a family court established. We recommend that judges make maximum use
of available supporting services in family situations, but we do not

recommeno the establishment of a Maryland Femily Court.

4. Selection of Circuit Judges

A recurring problem is the way circuit judges are selected and retained

163

in office. It has often been suggested that Maryland would be better

served if circuit judges were selected after being screened by nominating

panels and being tested after appointment by elections in which they run on

164

their record, not against a political opporent. Since 1969, Maryland

Zpeter 5. Prescott, The Child Savers (Knopf 1981).

l63In Maryland today, only circuit court judges run for election in
real political contests. After being appointed by the Governor, a circuit
judge must run at the first biennial "election for Representatives in
Congress" which occurs "after one year after" the vacancy in the post filled
by the judge. Art. IV, section 5, Md. Const.

District Court judges do rot stand for election. They have a
10-year term after appointment by the Governor with the advice and consent
of the Senate. Article IV, section 410, Md. Const. After appointment by
the Governor and confirmation by the Senate, appellate judges run dn
retention elections where the veoters "vote yes or no for his retention in
office." Art. IV, section 5A, Md. Const.

164See, for example, the Report of the Constitutional Convention
Commission, August 25, 1967, H. Vernon Eney, chairman.



has utilized, through executive order,165 nomirating panels composed of
Jawyers and laymen to screen persons secking judicial appointments. An

. . . 166
effort to alter the existing electicr system failea in 1970. We
conclude, however, that the present system of electing circuit judges must
be changed if the judiciary is to attract and retain the most able persons
on the bench.

There are many points at which our discussion of this issue could
begin. We choose, as a starting place, the address of the Honorable Emory
H. Niles, an eminent Baltimore City jurist. 1n 1962, when Judge Niles was
the President of the Marylana Siate Bar Asscciation, he propounded, in the
Prcesident's Annual Address. what has been known ever since as the "Niles
Plan."” Atter notinc that the subject of "the proper method of selecting
judges" has occupied a place in public discourse "ever since the founding of
this Republic," Juage Niles critiqued the existing system in a manner still
relevant today. Fe said in pertinent part:

My point is that political activity and
ability are nct qualitications for being
judge. It is the systerm which I criticize
for making such gualities impcrtant factors
in the selection.

An essentizl element of vreform 1is the
provicsion that atter an initial period ot
probation, and at the end of his elective
term, every judge shall run upor his record,
ane¢ nnt against an opposing candidate. The
questicri upon the ballot would be 'Shall

Judge X be retained in office for another
term?'  'Answer Yes or No.'

15¢ce  Executive  Orders  01.01.1974.23;  01.01.1977.08;  and
01.01.1679.08.

166Ch. 791, 1969 Laws of Maryland, was defeated by a vote of 256,68¢
for, 272,¢52 against at the 197C General Election.



On the merits, I challenge any person to
devise a better test for deciding whether a
given judge should be retained than the test
of whether he has been a good judge. There
is no other rational test. Our present test
is whether he can get more votes than the
aspirant for his place by making speeches, or
kissirg babies, or buying glaring signs and
posting them upon billboards, or by making a
deal with a boss or bosslets, or by that
other ancient methed now euphemistically
described as contributing money to party
funds or paying appropriate 'expenses' on
election day.

The present situation in Maryland is almost
laughably  self-contradictory. After an
appointment has been wade, the new judge
serves for a probation period of a year or so
until the next general election. The theory
is that he 1is on probation. But when that
general election comes around, ary candidate,
loudmouthed or discreet, rich or poor,
trained or untrained, male or female, but
never tested as to his ability as a judge,
never having served & probatiorary period,
may be elected for the full fifteen-year
term! We pervert -the valid principle of
probation to favor the candidates who have
never been on probation.

. Under our present system it is difficult
to get first-rate lawyers to give up their
practices to run in political contesis, to
submit themselves to the ordeal of a
campaigr, and to take their chances on the
outcome of a contest in which conscientious
ano able work may not be rewarded by
continuance in oftice.

For good reason it is difficult. I do not
have fo menticn names to remind you of the
disasters ot recent years and the injustices
done to lawyers who have been persuaded to
take these risks arnd then, having performed
well, have been deteated.

Is it a good answer to say: 'Well, we've got
good judges, haven't we?' I do not think so.
If a motorist drives at 90 miles per hour on
a public highway, is it a gcod answer to
criticismi for him to say: 'Well, T didn't
hit anybody, oid 1?'

83.
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. The simple fact is that election is not
in our modern urban society the best way to
select judges. 1In no civilized country in
the worTd except the United States are judges
chosen by popular election.

. A Jjudge is not a person to carry out the
policies of & political party. He may at one
time have been; he is tcday in Soviet Russia.
A judge is a person learned in the law whose
function s toc administer the law in
accordance with established basic principles.

The qualities required for a good judge are
not those which are likely to win elections.
We are familiar with the qualities needed:
integrity, courage, 1iearning and judicial
temperament. They are not Toud speaking, a
flair for popularity, a glib tongue or
political ambitior. or alliance.

Would anyone choose a surgeon or a professor
of surgery by popular election? In govern-
ment does one choose an cofficer requiring
technical qualifications by pcpular election,
such as a WT&?r engineer, or director of
pubiic werks?

While this Commissien has been functioning, the epidemic of political
challenges tc appointed circuit court judges has spread from Baltimore City
tc @ number of the counties. We have seen 2 district Judge challenge a
circuit judge.168 In one county, four incumbent judges withstood a
challenge, while in another political subaivision four incumbent judges were
forced into a five-way g¢eneral electicn for four Judicial posts when a

challenger was nominated in one of the two major party primary elections.

167See Addrcss of President, Hon. Emory H. Niles, 1962 Proceedings of
the haryland Siate Bar Asscciation, pp. 379-391.

*6&Theruafter, the district judge asked for temporary assigrments
outside his county to avoid any charges that he favored those who supported
his candidacy. District jucges from other jurisdictions handled his normal
assigrment by temporary rotation and assignment.
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And, 1in Baltimore City, an incumbent, after 17 years of judicial service,
was not nominated by either party; in Baltimore City, a general election for
three judicial seats included two incumbents and three lawyers. The final
result was the election of only one appointed judge. This political
spectacle and its results throughout the State confirm Judge Niles' oratory
-- is it a spectacle ard are the results what is best for Maryland? We
think not.

During our deliberations, a number of views opposed to the present
system were expressed. Some noted the diminished image of the judiciary
which occurs when judges, in the midst of political contests, must seek
(implore} contributions from those who practice or appear in the courts.
The political aspects of the campaigns and the disparity between what makes
an electable candidate and what makes a good judge were discussed. Further,
it was noted that a particular burden is placed on a judge who, after
serving a fifteen-year term and being forbidden by the canons of Jjudicial
ethics from political activity,169 must seek election after reappointment.
Finally, the financial sacrifice facing an accomplished lawyer when taking a
Jjudgeship was viewed as price enough for service; to force such person into
the political cauldron, while forcing the relinquishment of a practice, was
viewed as a deterrent to attracting the most capable lawyers to the bench.

We recommend that circuit judges be appointed, as now, by the Governor
from 1lists submitted by a judicial nominating commission. We urge the
Governor to support and the General Assembly to approve a constitutional

amendment which will allow circuit judges, after appointment and the service

169¢anon XXVII.
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of a period of time as a judge, to run in elections on their record for a
ten-year term. We commend to the voters of Maryland the need for such
change in our existing selection system.

We recognize, however, the prior suggestions of this nature have not
wrought change in the existing system. While we regret that condition, we
recognize it as a reality and in face of that reality offer certain alter-
natives which, while not wholly satisfactory, would offer improvements over
our existing system.

Before turning to the alternatives, we reiterate our belief that
Maryland's voters should again be asked to eliminate contested elections for
the State's circuit judges. If that approach is not adopted, there are four
piecemeal changes which, if adopted, would improve the election process for
circuit judges. First, we suggest that if any judge is nominated by both

170

rarties, the judge should be deemed elected. Alternatively, circuit

Judges could be placed before the electorate -- even in contests -- only in

the general election.171

Another piecemeal suggestion would be to have
circuit judges run for designated judicial positions so that a challenger
would not run against the array but rather against a designated sitting

judge. A final suggestion -- one adopted, we note, in Pennsylvania -- would

170Th1's proposal would have meant, for example, that the three
"sitting judges" nominated by both the parties in Baltimore County would not
have been forced to run in the gereral election. They -- the three -- would
have been deemed elected. The one sitting judge nominated by one party and
the challenger nominated by the other party would have run head-to-head in
the general election for a single judicial position.

171Such proposal would Tessen the costs ot elections.
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be to alter the method of electing judges who run after serving a fifteen-
year term; they would face a “yes" or "no" vote, not any cha]]enger.172

5. Other Matters

The Commission reviewed a number of other matters related to circuit
courts but for one reason or another did not make specific recommendations.
The reduction in the number of peremptory challenges was one item discussed
somewhat at length during the last meetings of the Commission. The Maryland
Judicial Conference proposal to allow 20 peremptory challenges (both for the
State and defense) in capital offense cases, 8 peremptory challenges in
cases involving a sentence of 20 years or more and 4 peremptory challenges
in all other cases, was considered and not endorsed by the Commission.”3
While most Commission members agreed that it was a desirable objective to
reduce the number of peremptory challenges, particularly in cases where they
are not used, the Commission held some reservations about the idea of
equalizing the number of peremptory challenges for both the State and the
defense. The concern here was that in those jurisdictions where there is a
long term of service for jury duty, the prosecutor already has an edge in
terms of seasoned jurors and knowing how jurors voted in previous cases.

Equalizing peremptory challenges would give the State just that much more of

1721t is anomalous to force a judge to refrain from political
activity while on the bench and, then, after 15 years of oblivion, to face
the electorate against any person who chooses to challenge. After a 15-year
term of service, a circuit judge's record is clear and susceptible to
approval by the electorate on a "yes" or "no" basis.

173See HB 700 and SB 321 submitted during the 1982 session of the
General Assembly.
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an advantage -- something defense attorneys suggest to be unfair unless
shorter terms of jury duty are adopted.174

Another subject area considered by the Commission was the issue of the
use of arbitration and alternative dispute resolution programs. The
Commission received testimony from the Honorable John F. Fader, II, chairman
of the State Bar Association's Special Joint Committee on Alternative
Methods of Settling Disputes and the Honorable Arthur J. Simpson, Jr.,
chairman of the ABA Committee on the Implementation of Standards of Judicial
Administration, who were both enthusiastic about arbitration and dispute
resolution programs but suggested that they only be considered when a court

e In New Jersey, for example,

is burdened by caseload volume and delay.
where Judge Simpsorn piloted a program on arbitration, the court was
experiencing a delay in the disposition of cases of over two and a half
years. In general, we feel that the time is not “ripe” for arbitration
programs in Maryland at least at the circuit court Tevel. We can foresee
that in the future these programs may be a viable alternative particularly
in dealing with such areas as the resolution of property disputes in
domestic relations cases. In the District Court, we feel that the small

claims court process works well and no significant delay problems exist, at

Teast not enough to justify the creation of alternative resolution programs.

174Two Jurisdictions in Maryland, Montgomery County and Baltimore
City, have implemented One Day/One Trial Systems which call in petit jurors
for one day or the length of the trial. These systems have been very
successful in improving juror satisfaction and the representativeness of
Juries and at the same time have not resulted in any substantial increases
in monetary awards.

175See testimony of Hon. John F. Fader, II, and Jo Benson Fogel,
Esquire, at the June 7, 1982, meeting of the Commission, and Hon. Arthur J.
Simpson, Jr., at the September 20, 1982, meeting of the Commission.
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Finally, the Commission did take up the subject of judicial account-
ability especially during the seventh meeting of the Commission held in
Columbia, Maryland. While there may be pockets of delay with individual
judges in certain areas of the State, we feel that in the main trial Jjudges
do an excellent job in rendering timely opinions. When excessive numbers of
sub-curia opinions are outstanding, this should be the responsibility of the
administrative judge working in concert with local bar association com-
mittees on bench/bar relations to rectify this problem immediately. 1In
short, we feel that positive criticism can render good relations between the
bench and the bar and at the same time produce good impressions with those
1itigants coming in contact with the courts.

E. District Court Issues

1. Background

Since 1its creation in 1971, the District Court has operated in an

exemplary fashion as a statewide, State-funded court of limited juris-
diction. With 1its complement of 87 judges and over 800 nonjudicial
positions, it has brought high-quality, prompt, accessible justice to the
people of Maryland, despite its present massive caseload of over 1.28
million cases per year. Perhaps because of its history of effectiveness,
Resolution No. 25 directed us to only a few issues involving the District
Court. These include allocation of jurisdiction between the District and
circuit courts, the use of six-member juries in the District Court, the
decriminalization of nonincarcerable motor vehicle offenses and “the

problems of de novo appeals and demands for jury trial ...."
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2. Jurisdiction, Nonincarcerable Motor Vehicle Offenses; Trial [Le

Novo

Earlier in this report, we have recommended the decriminalization of
noniricarcerable motor vehicle offenses and the transfer of such matters to
the executive branch.ll/6 We have also proposed the transfer of juvenile
Jurisdiction from the circuit ccourts to the District Court.177 Beyord
these changes, we do not suggest other modifications of District Court
Jurisdiction, or further reallocaticn of Jjurisdiction between the two trial
Courts. Specifically, the Commission considered and rejected the amalga-
nation of the circuit ard District Courts ang we believe the two-tier trial
court systen in Maryland is the proper system for the foreseeable future.

District Court jurisdiction has been expanded from time to time over
the years. The mcre importart of the mest recent changes have included
expanding cencurrent Telony theft Jurisdiction in 1980 and 1981;178
providing concurrent protection from domestic violence jurisdiction in
1980;179 and extending from $5,000 to $16,000 the limits of concurrent
civil jurisdicticn in 1981.160 We believe that the present jurisdictional
allocations are reasonable and provide flexibility; we have not been
presented with eviderce that they are producing ditficulties or that Justice
could be more tairly administered were they modified. Also, while District

Court judges have aemonstrated the capacity te handle cases of varicus types

176See pp. 45-4G, supra.

See pp. 49-54, supra.
Ch. 468G, Acts of 1980; Chs. 608 and 7587, Acts of 1981.

177
178

Ch. 887, Acts of 1980.
Ch. 75&, Acts of 1981,
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and complexities, we are not convinced that the court, or the public it
serves, would be benefited by jurisdictional increases at this time.
Expeditious handling of cases is important to Titigants in the District
Court. Expanding criminal and civil jurisdictional areas and amounts could
be detrimental to the continuing achievement of this goal.

Furthermore, we think it desirable that the District Court have time to
adjust to the new juvenile jurisdiction we have recommended, before any
other substantial jurisdictional increases are provided. This particular
charge wiil also relieve the circuit courts of some workload, thus reducing
the need to transfer other present circuit court Jurisdictions to the
District Court.

As to trial de novo and demands tor jury trial, we have already made
181

recommencations in this regard.

3. Six-Member Juries in the District Court

Closely related to the issues ot trial de nove and Jjury trial demands
in the District Court is the use of six-member juries in the District Court.
These matters are related because the proponents of juries in the District
Court coffer this cevice as a means of handling de novo trials without
abolishing them altogether, and as a way of reducing circuit court
congestion by eliminating some jury trials at that 1eve1.182

As the supporters of this precpesal point cut, the use of juries of less
than twelve in courts of limited jurisdiction or in controversies involving

Pimited sums is fairly widespreaa. A recent study indicates the existence

181See pp. 54-63, supra.

182Testimony of Judges B. Lavine and Klavan (June 7 and July 19,
1962); Chief Judge Sweeney's letter of July 15, 1982,
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of such arrangements in some twenty-four states, and Judge Klavan, in

his presentation to us, estimated that 63 to 64 percent of the states have

184

Juries in their courts cof limited jurisdiction. It may well be, too,

that District Court physical facilities are adequate tc handle smwall

— and that the logistics of juror usage could be resolved by

juries
procedures whereby the District Court would "rent" jurcrs from the local
circuit court. These data, at best, show that it might be feasible tc have
six-member Jjuries in the District Court; they do net demonstrate the
desirability of this approach.

As we have just observed, the Commission has recommended the abolition
of the trial de novo. Should this recommendation be adopted, even in
nodified form, one argument tor juries 1in the District Court would be
eliminated. For us to press for juries in the District Court so that de
nove irials could be held there would, moreover, undercut our position that
trial de novo should be abolished altogether.

Nor do we perceive the need four establishing District Court Juries as a
means of recucing the nunber of cases transferred to the circuit courts via
demarc for Jjury tirial. We repeat what we have previously noted:l5b
Thanks to the cperation of Ch. 608, Acts of 1981, in Fiscal 1982 the number
cf demands for jury trial in crimiral and motor vehicle cases (such demands
aire insignificant on the civil side) dropped to 6,248 from a high of 12,29¢

ir. Fiscal 1981. At the same time, the number of criminal and meter vehicie

3\coc state Court Croanization 1980, (1982), Table 3.

184

I'irutes of Meeting of uuly 19, 1982, p. 3.

*5(hief Judge Sweeney's letter of July 15, 1982.

8o, 1163, supra.
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appeals remained essentially stable -- the drop in Jjury trial demands
apparently produced no significant increase in appea]s.187

The District Court judges are the key to implementation of Ch. 608; if
they continue to use if fairly and effectively, it wiil continue to achieve
its salutary purpose of avoiding unnecessary demands for Jury tr1a1‘188

At present, then, there appears to be no urgent reason to place juries
in the District Court. There do appear to be reasons for not using juries
there, absent the existence of some pressing problem at the circuit court
Tevel that would be resolved by juries in the District Court. These reasons
include the great importance of retaining the District Court as a tribunal
in which simplicity and expedition prevail. Juries would work counter to
this concept, and would add some cost as well. Therefore, we recommend that
189

six-person juries not be established in the District Court.

4, Commissioner Issues

Article IV, section 41G of the Maryland Constitution provides:

There shall be district court commissioners
in the number and with the qualifications and
compensation prescribed by law. Commis-
sioners in a district shall be appointed by
and serve at the pleasure of the Adminis-
trative Judge of the district, subject to the

187Annua] Report of the Maryland Judiciary, 1981-82, Vol. 2,
pp. 62-63.

188we are aware that the validity of Ch. 608 is being Titigated in
both State and Federal courts. We hope the Act will be sustained. Should
it be voided, however, that will be the time to consider appropriate
alternatives.

189w1'th the exception of Judges Klavan, Lavine, and Sweeney, those
who discussed this issue before the Commission opposed six-member juries in
the District Court; see the comments of Judge McCullough (October 19, 1981);
State's Attorneys Cobb and Duckett (September 21 and October 5, 1981); and
Attorneys Derby, Goldberg, and Lee (November 2, 1981, and April 22, 1982).
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approval of the Chief Judge of the District
Court. Commissioriers may exercise power only
with respect to warrants of arrest, or bail
or collateral or other terms of pre-trial
release pending hearing, or incarceration
pending hearing,lﬁyd then only as proscribed
by law or rules.

This Tlanguage, the last sentence of which was copied verbatim from
section 5.12 of the proposed Constitution of 1968, demonstrates the
important responsibilities District Court commissioners exercise in our
criminal justice system. It is they who often have the initial duty of
deciding when to issue or not to issue charging documents in a criminal
case. It is they who decide whether a defendant shall be jailed or released
pending hearing, and if released, upon what terms.

The Commission has heard concerns about the unavailability of
commissiorers in some Jjurisdictions, and about the competence of some
commissioners. We note that the only statutory qualifications for
commissioners are that they "be adult residents of the counties in which

w191 We are advised that

they serve, but they need not be lawyers.
full-time commissioners generally enter State service in pay grade 10
($12,718-%$16,338) and that the highest pay grade they may attain is grade 13
for a supervising commissioner ($15,786-$20,719).

We do not intimate that all commissioners are not fully competent. We
are sure that many commissioners are conscientious and able individuals.

Yet we think that the Tow pay scale for these important officers is not

designed always to attract and retain those most capable of performing the

190s0e a150 section 2-607(c) of the Courts Article; Article 27,
section 616 1/2 and MDR's 702, 710-713, 720-723.

191Section 2-607(a) of the Courts Article.
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critical responsibilities of commissioners. The existing Tack of prescribed
qualifications is understandable only in light of the inadequate salary.

To enhance the quality of the corps of commissioners, we recommend that
the Chief Judge of the District Court propose and the General Assembly adopt
more stringent qualifications, and that the compensation of commissioners be
raised, commensurate with increased qualifications.

And while we are aware that the District Court conducts regular
training for both new and veteran commissioners, we further recommend that
training activity be augmented, in order to equip commissioners to perform
their duties which are so vital both to the public interest and to the

individual charged with crime.
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TABLE 1

THE COURT OF SPECIAL APPEALS
INITIAL TERM 1967 THROUGH 1981 TERM
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* 1970 Art. 5, 5a expanded jurisdiction into the civil area.
#**% 1972 further expansion of civil jurisdiction.

***% Effective January 1, 1975, exclusive initial appellate jurisdiction exce
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pt for what the Court of Appeals has jurisdiction over.
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TABLE 2

FIVE-YEAR COMPARATIVE TASLE
LAW CASES
FILINGS AND TERMINATIONS

FISCAL 1978 - FISCAL 1982

COMBINED ORIGINAL AND REQOPENED CASES
FILED ANQ TERMINATED

COMI S
FILED AND TERMINATED AND
REQPENED CASES HEARD

1977-78 1978-79 1979-80 1980-81 1981-82
F T F T F T F T F T
FIRST CIRCUIT 934 952 960 867 962 993 758 616 661 668
Dorchester 181 162 191 169 201 185 108 93 112 64
Somerset 81 62 9 72 87 129 3 28 34 43
Wicomico 205 235 224 189 248 247 235 202 185 202
Worcester 467 466 as1 437 426 432 381 293 330 359
SECONO CIRCUIT 738 652 618 573 668 608 500 365 507 538
Caroline 56 54 51 43 75 67 30 66 60 79
Cecil a2l 383 306 297 280 241 188 131 196 201
Kent 3 60 54 €8 77 58 63 71 50 54
Queen Anne's 76 86 12 106 116 96 76 77 82 90
Talbot 109 69 95 59 120 145 83 20 119 114
THIRO CIRCUIT 3,074 2,479 3,399 3,023 3,996 3,474 3,629 3,587 3,447 3,300
Baltimore 2,621 2,066 2,889 2,513 3,376 2,985 3,081 3,125 2,919 2,847
Harford 453 413 510 510 620 a89 548 462 528 453
FOURTH CIRCUIT 1,015 82 1,020 790 1,110 792 713 569 665 1,172
Allegany 445 253 437 289 442 225 316 165 222 706
Garrett 141 129 142 123 154 149 88 98 98 115
Washington 429 460 441 378 514 418 309 306 345 351
FIFTH CIRCUIT 3,686 3,084 3,530 2,913 3,865 4,069 2,625 2,076 2,463 2,286
Anne Arundel 2,548 2,250 2,434 2,072 2,554 2,59 1,717 1,227 1,637 1,560
Carroll 408 321 441 325 506 596 280 253 270 281
Howard 730 504 655 516 805 904 628 596 556 445
SIXTH CIRCUIT 2,905 2,615 2,997 2,470 3,485 2,573 3,571 2,331 3,495 2,467
Frederick 268 305 305 249 370 312 300 319 300 337
Hontgomery 2,67 2,310 2,692 2,221 3,115 2,261 3,271 2,012 3,195 2,130
SEVENTH CIRCUIT 3,260 2,940 3,548 3,273 4,256 3,56 3,941 3,370 3,919 3,868
Calvert 123 129 159 157 222 219 139 153 117 136
Charles 189 212 279 224 333 283 246 274 298 254
Prince George's 2,780 2,425 2,923 2,679 3,474 2,847 3,328 2,763 3,306 3,252
St. Mary's 168 174 187 213 227 217 228 180 198 226
ELGHTH CIRCUIT 5,480 5,813 5,382 5,7% 6,977 5,785 5,871 4,660 6,695 4,511
Baltimore City 5,480 6,813 5,382 5,794 6,977 5,785 5,871 4,660 6,695 4,511
STATE 21,089 19,350 21,454 19,703 25,319 21,860 21,608 17,574 21,852 18,810

NOTE: Terminations in the law category for appeals are available for June 1981 only.



TABLE 2 (contd.)

FIVE-YEAR COMPARATIVE TASLE
EQUITY CASES
FILINGS ANO TERMIMATIONS

FISCAL 1978 - F1SCAL 1982

COMBINEO QRIGINAL AND REQOPENEQ CASES

FILED ANO TERMINATED

C N L

101.

FILED AND TERMINATEQ AND

REQPENED CASES HEARQ

1977-78 1978-79 1979-80 1980-81 1981-82
F T F T F T F I F T
FIRST CIRCUIT 3,142 3,069 3,338 3,249 3,822 3,411 2,655 2,562 3,089 3,204
Oorchester 787 796 826 772 839 763 729 684 769 767
Somerset 334 33% 312 286 326 345 281 285 461 476
Wicomico 1,319 1,270 1,442 1,486 1,834 1,560 1,150 1,126 1,334 1,385
Worcester 702 668 758 705 723 743 495 467 525 576
SECONO CIRCUIT 2,035 1,945 2,239 2,030 2,487 2,516 2,423 2,204 2,834 2,915
Caroline 336 306 341 303 378 378 507 478 428 353
Cecil 935 952 970 929 - 1,143 1,141 1,047 1,058 1,198 1,249
Kent 211 187 223 186 224 225 220 222 231 273
Queen Anne's 260 235 393 344 428 453 383 338 537 598
Talbot 293 265 312 268 314 319 266 111 440 442
THIRD CIRCUIT 8,085 7,287 8,294 8,247 8,103 9,646 7,357 6,689 7,958 8,245
8altimore 6,406 5,718 6,505 6,580 6,349 8,006 5,626 5,062 6,055 6,476
Harford 1,679 1,569 1,789 1,667 1,754 1,640 1,731 1,627 1,903 1,769
FOURTH CLRCUIT 2,313 1,911 2,402 2,131 2,743 2,332 2,252 1,951 2,410 2,706
Allegany 815 581 900 737 969 767 640 523 759 785
Garrett 272 240 299 266 350 347 350 337 313 319
Washington 1,226 1,090 1,203 1,128 1,424 1,218 1,262 1,091 1,338 1,602
FIFTH CIRCUIT 7,991 6,231 9,143 7,774 8,935 8,357 6,741 6,044 7,658 6,044
Anne Arundel 6,105 4,958 7,098 6,215 6,652 5,661 4,597 4,028 5,286 4,179
Carroll 837 585 942 694 1,041 1,047 929 1,002 949 808
Howard 1,049 688 1,103 865 1,242 1,649 1,218 1,014 1,423 1,057
SIXTH CIRCUIT 6,544 5,365 6,636 6,372 6‘,901 5,397 6,605 5,029 7,119 5,268
Frederick 1,540 1,443 1,547 1,480 1,672 1,578 1,284 1,273 1,543 1,790
Montgomery 5,004 3,922 5,089 4,892 5,229 3,819 5,321 3,756 5,576 3,478
SEVENTH CIRCUIT 9,742 8,449 11,613 10,204 12,377 10,726 12,276 9,834 15,275 11,947
Calvert 431 398 482 476 613 473 829 818 619 674
Charles 675 586 769 764 847 788 1,317 1,047 1,210 1,443
Prince George's 7,880 6,750 9,725 8,261 10,159 8,717 9,163 7,178 12,539 8,584
St. Mary's 756 718 637 703 758 748 967 791 907 1,246
EIGHTH CIRCUIT 13,779 9,080 15,945 9,982 15,908 17,928 13,419 10,375 13,438 11,841
8altimore City 13,779 9,080 15,945 9,982 15,908 17,928 13,419 10,375 13,438 11,841
STATE 53,631 43,337 59,610 49,989 60,976 60,313 53,728 44,688 59,781 52,170
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TASLE 2 (contd.)

FIVE-YEAR COMPARATIVE TASLE
JUVENILE CAUSES
F1LINGS AND TERMINATIONS

F1SCAL 1978 - FISCAL 1982

COMBIN L
COMSINED ORIGINAL AND REQOPENED CASES FILED ANO TERMINATEQ AND
FILED ANO TERMINATEQ REQOPENED CASES HEARD
1977-78 1978-79 1979-80 1980-81 1981-82
F T F T F T F T F T
FIRST CIRCUIT 536 574 503 479 520 558 529 453 493 466
Dorchester 188 201 150 135 173 195 94 78 94 63
Somerset 53 54 62 46 56 71 59 56 48 51
Wicomico 161 184 180 187 158 159 210 185 220 238
Worcester 134 135 111 111 133 133 166 134 131 114
SECONO CIRCUIT 553 579 €19 600 594 609 449 411 575 607
Caroline 79 78 87 84 65 78 51 49 81 66
Cecil 239 256 253 242 236 248 192 207 271 272
Kent 60 63 53 57 72 78 39 33 32 29
Queen Anne's 71 66 111 108 84 85 87 64 107 139
Talbot 104 116 115 112 137 120 80 58 84 101
THIRD CIRCUIT 2,180 1,940 2,616 2,321 2,692 2,816 2,849 2,557 3,29 3,326
8altimore 1,593 1,540 1,996 1,666 2,228 2,151 2,288 2,140 2,656 2,899
Harford 587 400 620 655 464 665 561 417 638 427
FOURTH CIRCUIT 980 999 1,044 1,048 1,054 1,035 851 770 886 919
Allegany 409 411 448 448 424 402 363 334 378 366
Garrett 143 151 118 120 128 130 131 117 103 107
Washington 428 437 478 480 502 503 357 319 405 446
FIFTH CIRCUIT 2,565 2,740 2,160 2,428 2,428 2,464 2,885 2,638 3,182 2,975
Anne Arundel 1,778 2,011 1,513 1,660 1,550 1,513 1,869 1,752 2,184 2,006
Carroll 364 318 388 378 471 528 489 448 554 550
Howard 423 411 259 390 407 423 527 438 444 419
SIXTH CIRCUIT 2,285 2,509 2,224 2,469 2,711 2,903 2,634 1,724 3,525 3,663
Fregerick 176 214 225 237 184 195 224 195 256 229
Montgomery* 2,109 2,295 1,999 2,232 2,527 2,708 2,410 1,529 3,269 3,434
SEVENTH CIRCULT 5,890 6,070 4,657 4,281 4,838 5,426 5,431 4,861 6,677 6,883
Calvert 206 240 193 201 347 323 366 323 332 389
Charles 332 511 394 393 441 427 477 427 707 673
Prince George's 4,884 5,097 3,873 3,451 3,795 4,435 4,369 3,938 5,470 5,588
St. Mary's 268 222 197 236 255 241 219 173 168 233
£1GHTH CIRCUIT 9,592 9,207 11,663 9,866 11,807 12,900 9,743 8,487 11,118 9,669

8altimore City 9,582 9,207 11,663 9,866 11,807 12,900 9,743 8,487 11,118 9,669

STATE 24,581 24,618 25,486 23,492 26,644 28,711 25,371 21,901 29,750 28,508

*Includes juvenile causes processed at the District Court level.
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FIVE-YEAR COMPARATIVE TASLE
CRIMINAL CASES
FILINGS AND TERMINATIONS

FISCAL 1978  FISCAL 1982

COMBINEQ ORIGINAL AND REOPENED CASES

FILED AND TERMINATED

MBIN NAL
FILED AND TERMINATED AND
REQPENED CASES HEARD

103.

1977-78* 1978-79* 1979-80* 198D-81* 1981-82**
F T F T F T F T F T
FIRST CIRCUIT 977 1,309 890 87 1,124 1,002 2,063 1,395 1,263 2,048
Dorcnester 206 225 139 148 157 141 225 140 160 247
Somerset 85 117 9% 81 149 139 176 124 92 92
Wicomico 351 618 408 390 482 472 712 582 609 778
Worcester 334 349 252 268 33 250 950 549 402 931
SECOND CIRCUIT 897 866 773 680 920 851 1,064 758 1,041 1,099
Caroline 101 117 70 56 100 118 102 68 109 105
Cecil 435 407 363 356 462 346 548 418 554 548
Kent 120 119 69 72 84 82 92 59 65 103
Queen Anne's 124 i 137 115 119 123 189 119 160 197
Talbot 117 100 134 8l 155 182 133 94 153 146
THIRO CIRCUIT 4,681 4,476 4,939 4,581 4,791 5,368 5,807 4,656 5,604 5,574
Baltimore 4,103 3,884 4,258 4,013 4,173 4,609 4,862 3,850 4,718 4,636
Harford 578 592 681 568 618 759 945 806 8a6 938
FOURTH CIRCUIT 812 774 1,083 848 1,145 1,231 1,164 1,069 846 1,027
AlTegany 204 177 288 256 277 286 331 271 230 294
Garrett 89 94 81 81 93 84 137 104 131 120
Washington 519 503 684 511 775 851 696 694 a8s 613
FIFTH CIRCUIT 3,311 3,078 3,123 3,00 3,171 3,660 4,433 3,651 4,158 4,483
Anne Arundel 2,274 2,215 2,078 2,189 1,915 2,091 2,547 2,186 2,485 2,559
Carroll 435 404 450 213 594 697 753 660 604 696
Howard 602 459 595 688 662 872 1,139 805 1,069 1,228
SIATH CIRCUIT 1,935 1,740 1,714 1,443 2,083 1,833 2,723 1,947 2,719 2,316
Frederick 369 324 395 328 462 473 503 343 402 570
Montgomery 1,566 1,416 1,319 1,115 1,621 1,360 2,220 1,604 2,317 1,748
SEVENTH CIRCUIT 3,604 2,921 3,650 3,626 3,948 4,148 4,821 4,251 4,695 4,790
Calvert 234 183 179 245 170 217 306 248 226 328
Charles 480 501 770 545 876 951 684 771 479 489
Prince George's 2,734 2,106 2,533 2,647 2,726 2,808 3,555 3,000 3,785 3,703
St. Mary's 156 131 168 188 178 176 276 232 206 270
EIGHTH CIRCUIT 19,512 17,348 22,374 21,121 21,825 23,743 23,980 22,897 10,248 7,586
Baltimore City 19,512 17,348 22,374 21,121 21,825 23,763 23,980 22,837 10,248 7,586
STATE 3,729 32,512 38,516 36,276 39,007 41,836 46,061 40,624 30,575 28,923

*One case represented one charge {count) rather than one incident in Baltimore City. An audit conducted

in 1980 found that by using charge slatistics Baltimore

City reported 2.19 times the number of filings

and 2.01 times the number of terminations as would have been reported under a system comparable to other

counties.

**Baltimare City changed their counting procedures from individua} charges to cases in July 1981. Cases
are defined as charges arising out of a single incident.

NOTE:

open case file because of CJIS considerations.

Thus, one case represents one incident.

Included in the termination figures are criminal cases wnich are actually closed but remain on the



TABLE 3

APPEALS FILEO, CASES OISPOSEQ ANO PENOING CASES IN

THE COURT OF SPECIAL APPEALS (FY 74 THROUGH FY 82)

ANO PROJECTEO APPEALS, OISPOSEQ CASES ANOG OPINIONS
(FY 83 THROUGH FY 85)

Projected
FY 74 FY 75 FY 76 FY 77 FY 78 FY 79 FY 80 FY 81 FY 82 FY FY F

Appeals Filed 1,055 1,240 1,428 1,399 1,350 1,517 1,771 1,645 1,839 1,901 1,987 2,072
{Incoming Volume)

Total Oisposed Cases* 966 1,115 1,334 1,467 1,453 1,369 1,473 1,923 1,618 1,847 1,934 2,021
(Outgoing Volume)

Oismissed Prior to

Argument or Consideration 111 227 312 363 357 347 340 491 359 X X X
Transferred te the

Court of Appeals 25 82 73 109 83 85 50 71 86 X X X
Opinions 827 804 938 989 999 911 1,061 1,346 1,161 1,264 1,317 1,369

(228 Rg (312 R) (305 R) (302 R) (209 R) (196 R% (218 R) {235 R) (176 R
(599 U (492 U) (633 U) (687 U) (790 U) (715 U (843 U) (1,111 U) (985 U

Number of Authorized Judges 10 12** 12 12 13%4* 13 13 13 13 X X X

* Total disposed cases in each fiscal year s1ightly exceed the total cases dismissed prior to argument or consideration, cases transferred to the
Court of Appeals and opinicns filed, because in each fiscal year a small number of cases are disposed in some other way {for example, dismissed
without opinion after arqument).

** Increase effective June 1, 1974, but was not filled until FY '75. See Chapter 706 of the 1974 Laws of Maryland.
*** Increase effective July 1, 1977. See Chapter 252 of the'1977 Laws of Maryland.

R - Reported.
U - Unreported.

SOURCE: Administrative Office of the Courts; information compiled on the Court of Special Appeals by the Special Projects, Research, and
Planning Services Unit, July 1982,

‘v0L
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105.

NUMBER OF CIRCUIT AND DISTRICT COURT JUDGES
AND CASE FILINGS - 1955-56; 1971-72; 1981-82

1955-56 1971-72 1981-82
Circuit Courts
No. of Judges 44 79 103
Filings 42,670 71,137 141,958
Judges/Population 31,666 51,473 41,619
Judges/Filings g70 900 1,347
District Court
No. of Judges N/A 74 872
Filings N/A 778,718 1,281,128b
Judges/Population N/A 57,020 51,033°¢
Judges/Filings N/A 10,523 15,252

qncludes Chief Judge of District Court and two juvenile judges in

bMontgomery County.

Excludes juvenile cases in Montgomery County.
Excludes Chief Judge of District Court and two Jjuvenile judges in

Montgomery County.

SOURCES: First Annual Report of the Administrative Office of the

Courts, 1955-56
Seventeenth Annual Report of the Administrative 0ffice of

the Courts, 1971-72

Sixth Annual Report of the Maryland Judiciary, 1981-82
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TABLE 5

CIRCUIT COURT ADDITION OF JUDGES AND CASE PROCESSING TIMES
IN THREE COUNTIES, FY 1979 AND FY 1982

County A County B County C

(Two judges added in {One judge added in (One judge added in

1979 for total of 9) 1979 for total of 2) 1979 for total of 2)

FY 1979 FY 1982 FY 1979 FY 1982 FY 1979 FY 1982
Filings
Law 2,434 1,637 279 298 451 330
Equity 7,098 5,286 769 1,210 758 525
Criminal 2,078 2,485 770 479 252 402
Juvenile 1,513 2,184 394 707 111 131

Total 13,123 11,592 2,212 2,694 1,572 1,388
Average Days
From Filing to
Disposition
Law 213 448 198 297 182 285
Equity 193 249 204 192 175 272
Criminal 158 158 116 145 135 190
Juvenile 108 105 81 76 69 52
County D

By way of comparison, data are supplied as to County D, in which there were 10

judges in FY 1979.

Two were added in FY '82 but did not take office until
December 1981 and February 1982, respectively, so their addition is unlikely
to have had a material effect on FY 1982 case processing times.

FY 1979 FY 1982
Filings
Law 2,889 2,919
Equity 6,505 6,055
Criminal 4,258 4,718
Juvenile 1,996 2,656
Total 15,648 16,348
Average Days
From Filing to
Disposition
Law 491 512
Equity 232 351
Criminal 126 118
Juvenile 102 162
Note: The average days from filing to disposition in FY 1982 does not include
reopened cases or cases with incorrect termination date.
SOURCES: Third Annual Report of the Maryland Judiciary, 1978-79

Sixth Annual Report of the Maryland Judiciary, 1981-872




TABLE 6

STAFFING PATTERNS OF JUOICIAL OFFICERS ANO STAFFS
HANOL ING JUVENILE ANO MINOR TRAFFIC

No. of Support

Estimated No. of Clerical No. of Clerical Positions -

Estimated Judicial Estimated Judicial 0if ference Positions Positions Funded Locally -

Strength Handling Strength Handling in Judicial Handling Handling Staffing

Juvenile Matters Minor Traffic Strength Juvenile Matters Minor Traffic Juvenile Courts
Allegany .30 .20 - .10 (Less than one) 2 (Less than one)
Anne Arundel 2.10 1.20 - .80 6 4 6
Baltimore City B.0O 3.50 -4.50 27 16 30
Baltimore County .60 4.40 +3.B0 5 9 2
Calvert .05 .20 + .15 (Less than one) (Less than one) (Less than one)
Caroline .10 .20, + .10 (Less than one) (Less than one) (Less than one)
Carroll .65 .20 - .45 1 1 1-2
Cecil 1 .60 + .60 (Less than one; 3 (Less than one
Charles .30 .20 - .10 Less than one 1 (Less than one
Oorchester .10 .20 + .10 Less than one) 1 (Less than one
Frederick .20 .40 + .20 (Less than one; 5 (Less than one)
Garrett .10 .20 + .10 (Less than one (Less than one) (Less than one)
Harford .60 .40 - .20 1 3 1
Howard .90 .40 - .50 2 4 2
Kent .10 .20 + .10 (Less than one) (Less than one) (Less than one)
Montgomery e 1.00 +1.00 N/A** 7 N/A**
Prince George's 3.00 2.0u -1.00 14 9 13
Queen Anne's .10 .20 + .10 {Less than one) (Less than one) (Less than one)
St. Mary's .25 .20 - .05 (Less than one) 1 (Less than one)
Somerset .05 .20 + .15 (Less than one) (Less than one) (Less than one)
Talbot . .20 + .20 (Less than one) (Less than one) (Less than one)
Washington .30 .40 + .10 1 3 (Less than one)
Wicomico - .40 + .40 (Less than one) 3 (Less than one)
Worcester .10 .40 + .30 (Less than one) 2 (Less than one)
Total 17.90 17.50 - .40 7k Jh**x 55-56
KEY: - indicates shortage in judicial strength upon transfer,

+ indicates excess number of judges upon transfer.
0.20 indicates approximately one judicial day.

*In Montgomery County, two judges presently handle juvenile matters in the Oistrict Court. Also, in Cecil, Talbot, and Wicomico

Counties, Oistrict Court judges are cross-designated to sit one day a week to hear

**Clerical positions in Montgomery County are already in the Oistrict Court.
***Qoes not include positions less than one.

juvenile matters in the circuit court.

SOURCE: Information provided by circuit and local administrators, Oistrict Court Headquarters staff and compiled by the Judicial

Special Projects, Research, and Planning Services Unit, Administrative Office of the Courts, September 19B2.

"0l



TABLE 7

GEOGRAPHICAL ANO FUNCTIONAL OISTRISUTION OF OISTRICT COURT REVENUES

(July 1, 1981 - June 30, 1982)
Fiscal 1982

Natural 8ond Hotor

Resources Forfeitures Criminal Civil Vehicle Total*
Allegany $ 6,590.00 $ 1,530.00 $ 22,990.00 $ 17,695.00 $  426,912.15 $ 476 ,483.55
Anne Arundel 22,506.00 27,885.00 171,209.00 277 ,965.84 1,601,154.29 2,003,289.75
8altimore City 325.00 23,860.00 624,781.35 882,565.73 1,783,781.17 3,327,037.74
8altimore County 13,535.00 40,063.00 178,617.98 583,703.42 2,665,554.14 3,491,204.95
Calvert 6,806.00 5,510.00 8,794.00 14,732.00 160,259.39 196,094 .89
Caroline 795.00 3,100.00 10,440.00 9,803.00 118,205.75 142,592.60
Carroll 3,910.00 3,260.00 14,329.00 34,918.00 275,490.97 332,212.57
Cecil 7,914.50 24,527.50 41,645.00 23,010.00 953,245.73 1,051,071.58
Charles 11,105.00 (4,571.44) 32,197.00 30,149.00 412,073.00 481,943.88
Oorchester 18,125.00 300.00 27,052.00 19,225.00 177,114.00 242 ,306.80
Frederick 4,435.00 5,530.00 27,556.51 44,523.00 834 ,463.85 917,406.86
Garrett 6,925.00 125.00 13,805.50 7,405.00 184,886.24 213,314.94
Harford 10,501.00 24,595.00 27,726.00 58,230.25 759,243.60 882,006.70
Howard 1,595.00 15,195.00 37,371.52 68,624.00 1,126,311.88 1,252,189.27
Kent 10,165.00 750.00 12,450.00 9,964.00 151,782.00 185,227.15
Montgomery 2,065.00 -0- 72,110.00 276,470.72 3,081,486.64 3,443,041.87
Prince George's 5,358.00 110,517.40 183,056.40 412,911.95 3,005,773.48 3,726,162.35
Queen Anne's 15,745.00 500.00 3,715.00 12,509.00 255,190.06 287,908 .41
St. Mary's 15,305.00 750.00 28,859.00 19,652.25 251,628.18 316,825.07
Somerset 29,785.78 3,080.00 8,970.00 7,066.00 214,573.00 263,608.88
Talbot 18,403.00 6,325.00 18,005.00 15,706.00 253,750.00 311,747.35
Washington 5,095.00 16,688.63 49,309.08 79,066.80 766,286.45 918,639.87
Wicomico 8,155.00 5,510.00 41,268.60 32,002.00 768,596.13 855,772.68
Worcester 9,620.00 7,905.00 24,196.00 23,010.00 450,989.41 617,053.99
M.A.T.S. = == — -— 199,851.55 199,851.55
Total $234,764.28 $322,935.09 $1,680,453.94 $2,960,907.96 $20,778,603.06 $26,034,995.25

(0.90%) (1.24%) (6.45%) (11.37%) (79.81%) (100.00%)

*The above chart does not itemize $57,330.92 in miscellaneous revenues which counts for approximately 0.23% of total revenues.

SOURCE: Information provided by Oistrict Court Headquarters' staff and compiled by the Judicial Special Projects, Research, and
Planning Services Unit, Administrative Office of the Courts, August 1982.
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TABLE 8

ESTIMATED PETIT AND GRAND JUROR PER OLEM COSTS FOR FISCAL 1984;
COST SAVINGS PROJECTED IF SI1X-PERSON JURLES ARE INSTITUTED [N C1VIL CASES*

COLUMN 1 COLUMN 2** COLUMN 3*** COLUMN 4
Savings Projected Net Estimated Juror Costs
As a Result of Six- Fiscal 84
Per Diem Juror Costs Estimated Per Diem Member Juries 8eing {(With Six-Member
FY 82 Expenditures Juror Costs FY 84 Impiemented in Civil Juries)
(Petit & Grand Jurors) (Petit & Grand Jurors) Civil Trials (Column 2 Minus Column 3)

Allegany 21,350 23,900 1,900 22,000
Anne Arundel 243,850 273,100 21,850 251,250
8altimore City 650,350 1,092,600 87,400 1,005,200
8altimore County 271,150 303,700 24,300 279,400
Calvert 31,100 26,100 2,100 24,000
Caroline 7,150 8,000 650 7,350
Carroll 34,750 38,900 3,100 35,800
Cecil 58,700 65,750 5,250 60,500
Charles 45,150 50,550 4,050 46,500
Oorchester 24,300 27,200 2,200 25,000
Frederick 28,200 31,600 2,550 29,050
Garrett 12,850 14,400 1,150 13,250
Harford 105,150 117,750 9,400 108,350
Howard 61,700 69,100 5,550 63,550
Kent 15,100 16,900 1,350 15,550
Hontgomery 360,650 404,000 32,300 371,700
Prince George's 256,600 431,100 34,500 396,600
Queen Anne's 9,050 10,050 800 9,250
St. Mary's 17,700 19,800 1,600 18,200
Somerset 11,900 13,350 1,050 12,300
Talbot 12,750 21,400 1,700 19,700
Washington 74,700 83,650 6,700 76,950
Wicomico 32,100 35,950 2,900 33,050
Worcester 20,850 23,350 1,850 21,500
Total 2,407,150 3,202,200 256,200 2,946,000

* A1l figures have been rounded to the nearest $50.

** This column reflects adjustments in per diem rates. (Baltimore City, +$5.00; Calvert County, -$5.00; Prince
George's County, +$5.00; and Talbot County, +35.00. A1l per diem rates would be set at $15.00 a day.) The column
further reflects an annual increase in the number of jury trials at a six percent rate.

*** This column assumes that civil jury trials constitute about 40% of petit jury costs and that approximately
207 of these costs would be saved annually by a reduction to six-member juries, as suggested by the Commission.

SOURCE: Fiscal information in the above table was compiled by the Judicial Special Projects, Research, and Planning
Services Unit in the Administrative Office of the Courts through the efforts of circuit and local court
administrators, jury commissioners, and the clerks of the circuit court.
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RETENTION OF TRIAL DE NOVO

Senator Victor L. Crawford
Delegate Joseph E. Owens

The trial de novo has been with the Maryland court systems for many
years and has been working very well. Any overloading of the circuit court
was ameliorated by the enactment of recent legislation which would deny a
Jjury trial demand in the District Court if both the State's Attorney and the
Jjudge would bind themselves to a sentence of less than ninety (90) days of
incarceration. The evidence before the Commission was that the demands for
Jury trial, which were overburdening the circuit court, have been sub-
stantially reduced by this legislation.

It appears that the main complaint against the trial de novo comes from
the District Court judges themselves. Of course, the prosecutors are also
complaining. The District Court judges feel that their status as a Jjudge is
reduced by allowing a defendant who has been convicted to appeal and thereby
obtain a new trial. There is no doubt that in many instances the appeal is
taken in the form of a sentence review because many defendants feel that the
sentence imposed in the District Court was unusually harsh. However, most
circuit courts seem to be able to handle the appeals from the District Court
very expeditiously and there has been very little complaint from circuit
court judges concerning an abuse of the trial de novo. The main complaints
seem to come from the District Court judges and from the prosecutors.

It is true that because of a trial de novo, the State's witnesses must
once again reappear in court. However, when we are dealing with the
criminal law, which is the enormous power of the State being brought to bear
upon an individual's right to freedom, it does not appear to be an undue

burden to require the witness to come back to court, when an individual's



114,

1iberty will be taken from him and he faces the stigma of a criminal record.
In many, if not most of the cases, the State's witness js a police officer
‘and it is no burden upon the general public by the use of the trial de novo.

To allege that there may be appeal on the record is to ignore the
realities of the situation. The District Court transcribing system is Tess
than perfect, and although it is true that a tape can be purchased for $10,
the tape must be transcribed and presented to the court. We know of no
circuit court judges who are interested in simply Tlistening to a tape.
Experience has shown in civil cases that the cost of transcribing the
proceedings in the District Court can amount to well over $100, and some-
times in excess of $200. Since many of these criminal cases are tried by
the Public Defender's Office, and since the defendant has an absolute right
to appeal, the costs of these transcripts will break the budget of the
Public Defender's Office and require an enormous fiscal note and financial
burden upon the State. This is a financial burden over and abave the
present system, since the cost of the transcript must be added to the
present Public Defender's budget and the judicial budget. No additional
time could possibly be saved since some judge must read these transcripts,
or at the very minimum, Tisten to the tapes.

Although it dis true that some appeals are frivolous, because of the
enormous workload on the District Court there are occasions when full and
complete justice is not done. This in no way is the fault of the individual
District Court judges, whc by and Jarge, are of high caliber. Because of
the enormous workload and the necessity for trying scores, if not hundreds
of cases per day, proper time and attention cannot always be given to each

individual case. Accordingly, if a defendant feels justice was not done,
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especially in those cases where he faces incarceration, it is a very small

price to pay for civil Tiberties and democracy to allow the trial de novo.
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RETENTIOM OF TRIAL DE NOVO

Delegate Joseph E. Owens
Senator Victor L. Crawford
Delegate William S. Horne
Delegate Thomas A. Rymer
In its decision to reconmend trial de novo appeals he abolished for
criminal cases in the District Court, the Commission acted contrary to one
of its major goals, relief of the circuit court workload.
Until the recently enzcted "Gerstung Bil1" the rumber of demands for
Jury triels at the District Court level was over 12,066 per year. The
enactment of that Taw resulted in a drop, in its first year of operation, of
about 6,000 demands to a little over 6,000 in FY 1982 with no increase in
the de novo appeals. The number of de nove appeals in FY 1982 was 4,055
which was 2,000 less than the drop in jury demands. ATl cases covered by
the "Gerstung Bi11" are those in which the defendant has & right to a jury
trial and enactment of the law was possible only because of the ultimate
right to 2 Jury trial in a trial de rovo appeal. 1he new law would have to
be repealed if de novo appeals were eliminated because it would be in
vivlation of the constitutional right to a trial by jury. Repeal of the law
alone would result in @ net increase of 2,00G ceses transferred to the
circuit courts even with the reduction as the resuit of the elimination of
the irial de rovo on appeal. Gf course, there would still be appeals on the
record which could take more time than a de novo appeal and this would be a
new burden placed on the circuit courts.
The increased number of cases transferred to the circuit courts wil] be
much larger than that which will be caused by repeal of the "Gerstung BiT1."
thile approximately 12,0C0 asked for & jury trial prior to the change of the

law, many more times that 12,000 who were entitled to a Jury trial did not
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demand one in the District Court. Their rationale was that the jury trial
was always there as a last resort but they hoped to have the case terminated
as soon as possible. Many defendants who felt that they would prefer a jury
trial were dissuaded from asking for one by their counsel on the assurance
that if they felt that they were denied justice at the District Court Tevel
they could still get their jury trial. How many of these would request a
jury trial with the elimination of the trial de novo can only be speculative
but it would probably be at least double or triple the requests made prior
to the recent change in the law. This would inundate the circuit courts
with criminal trials from the District Court.

There would also be a marked increase in the time required to try a
criminal trial in the District Court if this change is effected. The
present procedure in the District Court while following some basic rules is
rather informal. There is no need to protect the record and this results in
a more Toose interpretation of the rules, less objections, less argument,
very few written or pretrial motions and a much quicker trial. When the
only grounds for appeal is an error on part of the trial Jjudge, the need to
protect the record and see that every possible objection and point is placed
in the record, the time of trial will be greatly increased.

Another factor not considered by the Commission is the increased juris-
diction in criminal matters that has occurred since its creation. Intended
to handle misdemeanors for the most part, the number of felonies within its
Jurisdiction has greatly increased and many of the more serious felonies can
now be tried there. Without the ability to resort to a de novo appeal, the
production Tine justice of 30 and 40 cases a day could not continue.

Additional discovery, pretrial motions and other formal procedures would
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have to be instituted. This would be in direct contradiction to the purpose
for which the District Court was established.

The problem of witnesses and victims being called many more times is
greatly exaggerated in the majority report. While any inconvenience to
these people is undesirable, it could be that the increase for jury demands
would create a necessity for mere appearances. In most appeals the only
witness is a police officer, the majority of the de ncvo appeals being motor
vehicle cases, and the officer is normally not present but on call. Many
Tay witnesses are also placed on call and never have to appear.

The only remaining argument is the stature of the District Court and
while judicial ego may be important it will have to give when gratifying it

will greatly increase the worklead of the circuit courts.
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COURT OF SPECTAL APPEALS - ADDITIONAL JUDGESHIP

Delegate Thomas A. Rymer
Delegate Joseph E. Owens

The Commission report states that the creation of an additional
Judgeship to the Court of Special Appeals appears imminent. However, we
believe that every reascnable tine alternative should be tried before this
Court is expanded. We do nct subscribe to the propcsition that an increase
is nminent.

We are impressed with the success of the pretrial conferences in
certain types of cases and believe this procedure car continue to be
increasingly useful to reduce the number of opinions. We see a trend toward
a greater percentage of unreported cases and find this desirable provided
the Court continues to prudently separate the "wheat from the chaff."

The Court should receive some help from the recommendations of this
Cormission that the role of the Central Professional Staff in the Court of
Special Appeals be expanded and that each appellate judge sheuld be provided
with two law clerks. Appeals to the Court of Special hAppeals will be
further reduced if we transter, as recormended, juvenile jurisdiction to the
District Court, allowing appeals to the circuit court and directing any
further review tc¢ the Court of Appeals. Furthermore, some time will be
saved when review of convictiors following guilty pleas becomes discre-
tionary. We should ascertain the effect of each of these changes before
adding an additional judge.

There are several other areas which should be further revieviea by the
Court in urder to save the time ot its members. The most imporiant of these
is in the realm of cral arguments. The report makes the suggestion that the

Court of Special Appeals "continue to review procedures to reduce further
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the number ot oral arguments." We would prefer & stronger statement that
"aral arguments shall only be held at the discretion o¢f the Court." While
there may be times when a reading ot the brief by a judge fails to answer
217 of the questions, there are indicetions thet in 90-95 percent of the
time opinions are shaped by the elaborate briets. An attorney should be
able to rely on his brief to provice &1l of the legal answers. However,
whether an attorney has @ g¢cod case or realizes that he does not, it is
c¢ifficult to advise a client that he is offering to submit. The Court
itself shculd decide which cases tc hear and assign for oral argument only
those cases about which cone or more of the panel nembers wishes more
information. Presenily, seven days out of each zz-day month are used, in
part, for the argument ot cases. If we censider vacations, holidays, and
scheduling, more of the Court's time is spent fin argument than is realized.
:f the Court were to recuce the nunber of oral arguments by even 50 percent,
briefs might inprove and substantial time would be saved for the preparation
ot opinions.

Another area for further review by the Court concerns the possibility
of increased use of more circuit court judges on the panels. This alter-
native mey be more feasible when juvenile matiers are moved from the circuit

court giving these judges more breathing room.
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RETENTION OF NONINCARCERABLE MOTOR VEHICLE OFFENSES
IN THE DISTRICT COURT

Delegate Joseph E. Owens
Delegate William S. Horne

While we have no disagreement that nonincarcerable motor vehicle
offenses be decriminalized and made civil infractions, we respectfully
disagree with the majority in respect to the transfer of said offenses from
the District Court system to the State Motor Vehicle Administration. It is
our position that the benefits of a reduction in the District Court docket
are more than offset by the disadvantages of the Togistical problems such a
transfer would entail. Under the current system these cases are presently
heard in the 80 courtrooms now in use in the District Court throughout
Maryland. There are currently approximately 85 clerks docketing motor
vehicle cases, maintaining the records in connection thereto and collecting
and disbursing the fines assessed in such cases. These cases are also
handled in the computerized automatic traffic system, which has been
established by the District Court and the Administrative Office of the
Courts. Obviously, to transfer the cases from the District Court system
would require the establishment of an equivalent network within the State
Motor Vehicle Administration. 1In addition, hearings would presumably be
held in the various motor vehicle administration offices throughout the
State of Maryland. In the rural parts of the State these offices are
somewhat widely scattered and there are many rural counties in which no
Motor Vehicle Administration Office is located. This would, therefore,
apparently necessitate prospective litigants to travel considerable
distances in order to have their cases resolved. It is obvious that this

inconvenience would accrue not only to the recipient of the citation, but to



122.

the various law enforcement agencies which issue these citations. One can
easily foresee the difficulties that might arise in the scheduling of such
hearings when law enforcement officers are also required to be in the
various District Courts in connection with other more serious motor vehicle
offenses.

Perhaps more basic, however, is the fact that a transfer of non-
incarcerable motor vehicle offenses to the State Motor Vehicle Administra-
tion would constitute a step backward from the District Court to a system
much 1ike that which existed prior to the creation of the District Court.
While the trial of these cases may seem simplistic and demeaning to members
of the Bench and Bar, to the individual receiving the citation, they are
sometimes quite important indeed. It is our position that one receiving
such a citation might perceive a basic unfairness in having the same hearing
officer who will be responsible for administrative penalties making a
decision as to quilt or innocence and to the judicial sanctions which will
be imposed as a result of a finding of guilt. In addition, even with the
upgraded hearing officer system presently in existence in the Motor Vehicle
Administration, there still exists a lack of uniformity in application of

rules of procedure among various hearing officers.
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RETENTION OF NONINCARCERABLE MOTOR VEHICLE OFFENSES
IN THE DISTRICT COURT

M. Albert Figinski, Esq.
Hon. J. William Hinkel

After 15 months of effort, the Commission to Study the Judicial Branch
of Government has presented a lengthy review of Maryland's judicial system.
Only a few substantial changes are suggested. This restrained approach
reflects that, on the whole, Maryland's judicial system now works well
although not perfectly. Furthermore, given the difficult economic condi-
tions that have existed throughout this Commission's tenure, it is prudent
to be cautious when tinkering with such a system and practical to be
parsimonious when reviewing new ways to spend the taxpayers' money on such a
system.

Because cost considerations were *he implicit undergirding of many of
the Commission's approaches, it is important to note -- highlight -- that
the percentage of the State budget allocated to courts has remained constant
recently; but, when compared with expenditures of a decade ago, the courts’
share has shrunk. For example, in FY 1978, the State budgeted $22,845,351
for the courts, less than one percent of the total budget, i.e., .59
percent; in FY 1982, the dollars budgeted were $32,940,430, still less than
one percent, i.e., .58 percent. In comparison, in FY 1972 the courts got
$15,091,260, or .83 percent of the total State budget. In FY 1973, the
courts' share was .71 percent; in FY 1974 it was .65 percent,

These fiscal facts are recited so that the Commission's commentary
about cost of additional judges may be placed 1in proper perspective.

Judgeships are, certainly, expensive items, but the entire cost of the
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Judiciary is really minute in comparison with other expenditures of govern-
ment.

These fiscal facts are recited, moreover, as a backdrop for discussing
the cne serious misdirection suggested by the Commission. The misstep --
taking nonincarcerable motor vehicle offenses out of the District Coyrt --
came about because the Commission did not wish to shift juvenile matters to
the District Court (a scura decision in itself) without taking "something"
out of the District Court. This two-step dance was caused by a desire to
avGid suggesting the need for more judges at the District Court if iuvenile
matters were moved and "nothing" was taken out of the Uistrict Ccurt's
purview.

Nonincarcerable moter vehicle ottenses are now handled efficiently and
effectively by the District Court. The proper handling of traffic cases was
@ major reascn for the creation of the District Ccurt system. Decriminal-
izing the offenses has merit but shifting the caseload from judges to
fearing officers somewhere in the executive branch smacks of a return to the
il11-fated magistrate system. It would be preferable tc leave traffic cases
in the District Court and bite the bullet by straight forwardly suggesting
an increase 11 the number of judges tc¢ handle the shift of Jjuvenile cases.

Over the pasi two decades there has bLeen an astounding growth in the
rurber and kind of legal determinaticrs made by this State's administrative
agencies instead of the courts. Great caution should atteng adding yet
another layer (i.e., motor vehicle offerses) to the administrative law. It
is reccgnized that now there exists a point system that is administered by
the Departrent of Motor Vehicles. Put a court adjudication, if the driver

ceeks it, 15 now the basis 1or the assessment of points. Therc should
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continue to be a judicial role in traffic matters, even while nonincar-

cerable traffic matters are decriminalized.
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TRANSFER OF
JUVENILE COURT JURISDICTION

Delegate Joseph E. Owens

I dissent from the Commission's recommendation tc transfer the Juvenile
Court jurisdiction to the District Court.

Juaicial standards invariably call for juvenile jurisdiction to be at
the highest Tlevel trial court. While one county, Hontgomery, presentiy
provides fer juvenile jurisdiction in the District Court, no other county
has moved to follow suit despite the fact that the Constitution was amended
in 1976 to allow such transfer cf jurisdiction.

In order to handle the juvenile cases some jurisdiction will have to be
relinguished by the District Court and to date the only suggested transfer
of jurisdictiun is minor traf{fic cases to the Motor Vehicle Administration.
This is cpposed by the Chief Judge of the District Court.

No corsiceraticn was given to the possible fiscal impact of trans-
ferring this responsibility from a county supported court to a State court.
Further study must be conductcd before any transfer of this jurisdiction can

be proposed.
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PROPOSED LEGISLATION FOR THE 1983 SESSION
OF THE GENERAL ASSEMBLY

The following represents a 1ist of bills proposed by the Commission and

prepared by the Department of Legislative Reference for introduction in the
1983 legislative session. These bills were reviewed in detail by a sub-
committee of the Commission and will be included with the final report to
the Governor's Office.

Change the name of the Court of Appeals to the Supreme Court of Appeals
of Maryland.

Change the name of the Court of Special Appeals to the Appellate Court of
Maryland.

Use of application for leave to appeal in a review of final judgments
fullowing a guilty plea.

Retention election of circuit court Jjudges.
Alternative proposals:

-- a) Circuit court judges be deemed elected if the candidate wins
both parties' primaries.

-- b) Circuit court judges run in the general election only.

-- ¢) A person seeking to run for a judgeship must designate the
outgoing judge whose office the person seeks.

-- 6) A circuit court judge must run in the first biennial general
election in a contested election for a term of 15 years. At
the completior of that term, the Jjudge could run in a retention
election for ten-year terms.

Transfer juvenile jurisdiction from the circuit courts to the District
Court of Maryland.

Abolish juvenile masters.

State reimbursement to the political subdivisions for jurors' expenses at
the rate of $15 per dien.

Abolish trial de novo in criminal appeals.
Provide six-member juries in circuit court civil trials.

Transfer nonincarcerable motor vehicle offcnses and parking violations
from the District Ccurt to the executive branch of government.

Decriminalize nonincarcerable moter vehicle cases.
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BOUSE JOINT RESOLUTION No. 91
11r3449 09

By: Pelegate Delecates Owens and Jimeno
Introduced and read first time: February 19, 1981
Assigned to: Judiciary

Committee Report: Favorable with amendments SlGNED

House action: Adopted

Read second time: Mazch 27, 1981
[} N
RESOLUTION NO. 2 5 l‘-ﬂylz 81
BOUSE JOINT RESOLUTION
BY THE PRESIDINT
A House Joint Resoclution concerning AND THE SPIATEP

A Commission to Study the Judicial Branch of Government

FOR the purpose of reguesting the 2ppointment of a
commission to study the Judicial Branch of Government.

WEEREAS, The Governor's Commission on Judicial Reform,
appointed in 1972, performed valuable studies and made
important recommendations in the area of judicial reform, a
number of which recommerniations were adopted; and

WEEREAS, As Chief Judge Robert C. Murphy noted in his
1981 state of the Judiciary Address to the General Assembly
of Maryland, to ‘“achieve the effective administration of
.Justice under the conditions of the 1980's, within finite
limits of available fiscal resources, requires a thorough
study to determine whether modifications of our existing
judicial system are needed to make it work more
efficiently"; and

WHEREAS, Such a study should be conducted by a
comaission with broad-based representation from all branches
of covernment and from the private sector; now, therefore,
be it

RESOLVED BY TEE GENERAL ASSEMBLY OF MARYLAND, That the
Legislative Policy Committee be wurged to establish a
Commission to Study the Judicial Branch of Governmént; and
be it further ’

RESOLVED, That the commission consist of 37 16 members,
as follows: twe three members of the Senate of Maryland, to
be appointed by the President of <the Senate; ¢we three
menbers of the EHouse of Delegates, to be appointed by the
Speaker of the Eouse; three judges, to be appointed by the

EXPLANATION: )
Urderlining indicates amendments to bill.
Eesx4e--eut indicates matter stricken by amendnent.
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2 BOUSE JOINT RESOLUTION No. 91

chief Judge of the Court of Appeals; three merbers of the
Maryland Bar, at least one with substantial prosecutorial
and at least one with substantial criminal defense
experience, to be appointed by the President of the Maryland
State Bar Association, Inc.; twe--repreecrntativee--ef--leeal
goverrnent-~~-te--be~eppeinted-by-the-Geverners-twe-efitesals
ef-the-Sneeutive-Braneh-of-ftate-goevernmenty-te-be-2ppeinted
by-the Govermer--and three representatives of the public,
who sh2ll not be lawyers, judges, or public employees, to be
appointed by the Governor; the Governmor to appoint the
Chairmen from among the appointed members of the Cozmmission;
and the State Court Administrator shall serve as a nonveting
mexber:; and be it further

RESOLVEID, That commission members shall serve without
compensation, Dbut may be reimbursed for reascnable expenses
incurred in the performance of their duties; and be it
further

RESOLVED, That the commission receive staff support
from the Governor's Commission on Law Enforcement and the
Administration of Justice and from the Administrative Office
of +the Courts; and <that all State and local agencies of
government are urged to cocperate with the commission by
supplying information and advice as reguested; and be it
further

FESOLVED, That the commission is urged to study all
aspects of the operations of the Judicial Branch of
governnment, including, but not limited to, consolidation and
funding of the circuit courts of the several counties and
Baltimore City; the allocatiomn of ecivil, juvenile, and
criminal jurisdiction between the circuit courts’ and the
Distriet Court of Maryland; the expanded use of masters inm
ecuitv-rectess; the feasibility of a family court; the use
of six mezber juries ia the District Court and in the
circuit courts; the decriminalization of nonincarcerable
motor vehicle offenses; alternative methods of dispute
resolution; the problems of de novo appeals from and demands
for jury trials in the District Court; the structure of the
appellate courts; and the allocation of 2ppellate
jurisdictions; and be it further

RESOLVED, That the commission report its f£indings and
recommendations to the 1583 session of the General Assembly;
and be it further

TSOLVEID, That a copy of this Resolution be sent to the
Honorable Zarry Hughes, Govermor of Maryland; the Eonorable
Jemes Claczk, Jr., President of the Senzte 0 Maxzyland; the
Zonoratle Senjamir Carzdin, Speezker of the Eouse of
Delecates; the Eonoradble Robert C. Murphy, Chief Judge of
the Court cf Appeals; Charles O. Fisher, Esg., President of
the Marylend State 3Bar Associatien, Inc., 207 East Redwood
Street, Suite 905, Baltimore, Maryland 21202; Mr. Richard
W. friedman, Executive Director, Governor's Comzmission on

83
84

8s
86
87
88
89

90
91
92

S
96
97

100
in
102
103

104

107
lo8
109

110
111
112
113

114
115
116
117

120
121

124
128
12¢€
127

128
129
130



BOUSE JOINT RESOLUTION No. 91 3

Law Enforcement and the Administration of Justice, Suite
700, One Investment Place, Towson, HMaryland 21204; and
william H. Adkins- 1I, Esg., State Court Administrator,
Courts of Appeal Building, Annapolis, Maryland 21401.

Approved:

Governor.

speaker of the House of Delegates,

President of the Senate.
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B. SCHEDULE OF COMMISSION MEETINGS

First Meeting

Second Meeting

Third Meeting

Fourth Meeting

Fifth Meeting

Sixth Meeting

Seventh Meeting

Eighth Meeting

Ninth Meeting

Tenth Meeting

Eleventh Meeting

DATES AND PLACES

Monday, August 10, 1981
Thomas Hunter Lowe Housa Office Building
Annapolis, Maryland

Monday, August 31, 1981
Thomas Hunter Lowe House Office Building
Annapolis, Maryland

Monday, September 21, 1981
University of Maryland School of Law
Marshall Law Library

Baltimore, Maryland

Monday, October 5, 1981
Thomas Hunter Lowe House Office Building
Annapolis, Maryland

Monday, October 19, 1981
County Administration Building
Upper Marlboro, Maryland

Monday, November 2, 1981
Thomas Hunter Lowe House Office Building
Annapolis, Maryland

Monday, November 16, 1981
Kittamaqundi Room

Rouse Building

Columbia, Maryland

Monday, December 7, 1981
Thomas Hunter Lowe House Office Building
Annapolis, Maryland

Monday, January 4, 1982
Thomas Hunter Lowe House Office Building
Annapolis, Maryland

Monday, February 1, 1982
Thomas Hunter Lowe House Office Building
Annapolis, Maryland

Thursday, April 22, 1982
Charles Room

Belvedere Hotel
Baltimore, Maryland
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B. SCHEDULE OF COMMISSION MEETINGS (contd.)

Twelfth Meeting

Thirteenth Meeting

Fourteenth Meeting

Fifteenth Meeting

Sixteenth Meeting

Seventeenth Meeting

Eighteenth Meeting

Nineteenth Meeting

Twentieth Meeting

- Monday, May 10, 1982

Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, June 7, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, June 21, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, July 19, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, August 9, 198z
Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, September 20, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, October 25, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Friday, November 5, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Monday, MNovember 15, 1982
Thomas Hunter Lowe House Office
Annapolis, Maryland

Building

Building

Building

Building

Building

Building

Building

Building

Building



Meeting
1
2
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WITNESSES

No Witnesses

Hon. Robert C. Murphy, Chief Judge, Court of Appeals of Maryland

Hon. Richard P. Gilbert, Chief Judge, Court of Special Appeals
of Maryland

Hon. Ernest A. Loveless, Jr., Chairman, Conference of Circuit
Judges

Hon. Robert F. Sweeney, Chief Judge, The District Court of
Maryland

Deborah K. Handel, Esq., Chief, Criminal Appeals and Correctional
Litigation Division of the Attorney General's Office

Peter Cobb, Esq., President, Maryland State's Attorneys'
Association

Alan H. Murrell, Esq., Maryland Pubiic Defender

Joseph F. Murphy, Jr., Esq., Criminal Law Section, Maryland Bar
Association

Warren B. Duckett, Jr., Esq., State's Attorney for Anne Arundel
County
Andrew Jay Graham, Esq.

Heri. Douglas H. Moore, Jr., District Court for Montgomery County,
Juvenile Division

Hon. Edgar P. Silver, Supreme Bench of Baltimore City, Juvenile
Division

Hon. James H. Taylor, Circuit Ccurt for Prince George's County

Dorothy R. Fait, Esq., Montgomery County Commission for YWomen

Hon. Willjam H. McCullough, County Administrative Judge, Circuit
Court for Prince George's County

William {&. Parker, Jr., Esq., Upper Marlboro, Maryland

Samuel F. Ianni, Esq., Hyattsville, Maryland

James C. Chapin, Esq., Ccllege Park, Maryland

Richard E. Schimel, Esg., Chevy Chase, Marylard

William L. Grimm, Esq., Baltimore, Maryland

Edward Jochn Skeens, Esq., Suitland, Maryland

kobert E. Cahill, Esq., Immediate Past President of the Bar
Association of Baltimore City

E. Stephen Derby, Esq., Chairman of the Section on Judicial
Administration of the Maryland State Bar Association

Bernard F. Goldberg, Esq., Howard County
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Meeting
7

10

13

WITNESSES (contd.)

Hon. Richard P. Gilbert, Chief Judge, Court of Special Appeals
William H. Adkins, 1I, Esq., State Court Administrator

Richard Talken, Esq., President, Howard County Bar Association
Carmer. Colandrea

Marjorie B. Jahnson, President of the League of Women Voters
William R. Hymes, Esq., State's Attorney for Howard County

N¢ Witnesses

Richard Bartlett, Esq., Dean, Albany Law School, Union University

Victoria Cashman, ABA Committee on Implementation and Standards
of Judicial Administration

Hon. Robert F. Sweeney, Chief Judge, District Court of Maryland

Willjam H. Adkins, II, Esq., State Court Administrator

Charles H. Dersey, Jr., Esq., Executive Director, Legal Aid
Bureau

William L. Grimm, Chief of the Juvenile Law Unit, Legal Aid
Bureau

Richard F. Pecora, Chiet of Family Law Unit, Legal Aid Bureau

Natalie H. Rees, Assistant Professor of Law, University of
Baltimore School of Leaw

Hon. Robert B. Watts, Supreme Bench of Baltimore City

Bruce A. Kaufman, Esq., Chairman, Family and Juvenile Law Section
of the Marylanu State Bar Association

Meserder J. Palenscar, Esq., Chief, Juvenile Courts Division,
Baltimcre City State's Attorrey's Office

kex C. Smith, Director, Juvenile Services Administration

No Witnesses

William . Rubin, Esq., Chairman of the Administrative Law
Secticn, Maryland State Bar Association

Herry R. Lord, Esqg., Administrative Law Section, Maryland State
Bar Asscciation

Thomzs €. Young, Esq., Administrative Law Section, Maryland State
Bar Asscciation

Delegate Stever Sklar

Een. George B. Resin, Jr., Circuit Court for Kent County

Hen. John F. Facer, IT, Circuit Court for Baltimore County

Jo Bensen Fogel, Esg.

Fon. Robert L. Karwacki. Supreme Dench of Baltimore City

Herio Robert d. UWcods, Circuit Court for Prince Geerge's County

Hon. Edwara 0. Weant, Jr., Associate Judge, Court of Special
Prpeals

Hen. Howard L. Chasanow, Circuit Ceurt for Prince George's County
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Meeting

13
(contd.)
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1€

17
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WITNESSES (contd.)

Hon. Bess B. Lavine

Alan H. Murrell, Esq., Public Defender

Hon. Ernest A. Loveless, Jr., Chairman, Conference of Circuit
Judges

Hon. J. Dudley Digges, Retired Judge, Court of Appeals

J. Basil Wisner, Chief Deputy Comptroller of Maryland

Elmer H. Kahline, Jr., President, Maryland State Court Clerks’
Association

Thomas Basil, Assistant Director, Maryland Association of
Counties

Edward L. Sealover, Intergovernment Liaison Officer, Prince
George's County

Hon. Benjamin Brown, City Solicitor for Baltimore City

Mrs. Janet L. Heffman, Department of Budget and Fiscal Services,
Baltimore City

Hon. Robert C. Murphy, Chief Judge, Court of Appeals of Maryland

Hon. Stanley Klavan, Administrative Judge of the Montgomery
County District Court

Williem H. Ratchford, II, Director, Department of Fiscal Services

Willjam H. Adkins, II, Esq., State Court Administrator

Frofessor Larry S. Gibscn, Reporter for the Standing Committee on
Rules of Practice and Procedure

Hon. Arthur J. Simpson, Superior Court, New Jersey
No Witnesses
No Witnesses

No Witnesses
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D. MATERTALS DISTRIBUTED TO THE COMMISSION
TO STUDY THE JUDICIAL BRANCH OF GOVERNMENT
ABA - "Standards Relating to Court Organization"
ABA/National Center for State Courts - "Maryland State Court Profile"

Adkins, William H., IT Memo on "Identifying Priorities for Commission
Study"

Adkins, William, H., IT A paper entitled "Court Funding and Administration
in Maryland," January 4, 1982

Adkins, William H., IT - Memo on "Federal Law 96-272, the Adoption,
Assistance and Child Welfare Act of 1980," August 9, 1982

Adkins, William H., IT Memo on "Standards with Respect to Numbers of
Opinions Per Judge," July 16, 1982

Administrative Office of the Courts - Annual Report of the Maryland
Judiciary 1980-1981

Chasanow, Howard S., Co-chairman of the Committee to Reduce Costs and Delay
of the Judicial Acministration Section of the Maryland Bar Association
- "Testimony Before the Commission to Study the Judicial Branch of
Government," June 7. 16882, with Appendix B "Size of Trial Juries and
Vote Required for a Jury Verdict"

Cobb, Peter C., President, Maryland State's Attorneys' Association and
State's Attorney for Harford County "Qutline of Comments to the
Commission to Study the Judicial Branch of Government," October 5, 1981

Criminal Justice Newsletter, Vol. 13, Number 1, January 4, 1982

Duckett, Warren B., State's Attorrey for Anne Arundel County “"Criminal/
Juvenile Justice Suggestions"

Fait, Dorothy R., Esq., Committee Chairman Family Law Project Report -
Montgomery County Government Commission for Women, May 1981

Final keport of the Jury Study Committee to the 1980-51 Maryland Judicial
Conference

Fisher, Irving H., Judge, District Court of Maryland for Prince George's
County - "The Case for Aboliticn of the De Novo Trial"

Gilbert, Richard P., Chief Judge, Court of Special Appeals "Where Do We Go
From Here?" Maryland Bar Journal, April 1981
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D. ATERIALS DISTRIBUTED TO THE COMMISSION
TO STUDY THE JUDICIAL BRANCH OF GOVERNMENT (contd.)

"Geographical and Functional Distribution of District Court Revenues"
(Fiscal 1982), Compiled by the Administrative Office of the Courts,
August 1982

Gcldberg, Bernard F.  "Suggestions tc the Commission to Study the Judicial
Branch of Government," November 2, 1981

Grimm, William - Memo to Charles Dorsey and Gerald Walsh on "Preliminary
Proposal: Statewide Provision of Legal Services to Children Who Are
the Subject of Child in Need of Assistance (CINA) Proceedings,"”
October 2, 1981

Governor's Commission on Law Enforcement and the Administration of Justice
"Court Standards and Goals in Marylang"

Henderson, Thomas A., and Guynes, Randall, Institute for Economic and Policy
Studies, Inc.; Barr, Carl, Brock University "Organizational Design
for Courts"

ioffman, Jaret L., Director, Office of Intergovernmental Research, Baltimore
City - Letter to Charles (. Fisher, Sr., June 10, 1982

Hugel, David H., Esq.  "Administrative Organization, An Idea Whose Time Has
Cone"
Hurwitz, Steven  "Maryland Family Court," December 3, 19£1

Jimeno, Philip C. Letter to Charles 0. Fisher, Sr., January 28, 1982

vohnson, Marjorie "Testimony Presented to the Commission to Study the
Judicial Branch of Government," November 16, 1981

Kelly, Michael J., Cean, University of Maryland School of Law - "Written
Testimony Submitted to the Commission to Study the Judicial Branch of
Government," Octcber 5, 1981

Lally, Peter J. - "Re: Summary of Testimony and Materials Provided to the
Commissiorn to Study the Judicial Branch of Government District Court
Jurisdiction, Use of Six-Member Juries and Other Matters Related to
District Court Operations," August 10, 1981, through June 21, 1982

Lord, Henry R. Letter to William H. Adkins, II, June 4, 1982

Loveless, Ernest A., dJr. "Statement to the Commission to Study the
Judicial Branch of Government," June 7, 1682

Maryland Association of Counties  "Statement in Support of State Assumpticn
of Fiscal Responsibility for Maryland's Circuit Ceourt System Before the
Commission to Stucy the Judicial Branch of Government," June 7. 1682
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D. MATERIALS DISTRIBUTED TO THE COMMISSION
TO STUDY THE JUDICIAL BRANCH OF GOVERNMENT (contd.)

Maryland Constitution Section 4A. Commission on Judicial Disabilities
Created; composition; appointmert and terms of members; vacancies;
compensation and expenses. Section 4B. Power of Commission on
Judicial Disabilities; procedure; removal or retirement of judges by
Court of Appeals

Maryland Rules of Procedure Rule 1227. Censure, Removal or Retirement of
Judges

Massachusetts Experience on Six Person Juries (Judge Levine's handout)

Minutes of the Section Ccuncil of Judicial Administration of the Marylend
State Bar Association, December 15, 1980

Minutes of the Special Meeting of the Conference of Circuit Judges,
April 15, 1962

Minutes of the Executive Committee of the Maryland Judicial Conference,
June 2, 1982

Mcore, Douglas H., Jr., Judge, District Court of Maryland for Montgomery
County, Juvenile Division - "Testimony Presented to the Commission to
Stuay the Judicial Branch of Government," October 19, 1981

Noonan, James J., Operations Specialist, Systems Planning Division - Memo to
Albert D. Paolino, Acting Director, Systems Planning Division on
"Administrative Adjudication of Motor Vehicle Offenses,” September 2,
1982

Office of the Public Defender, State of Maryland "The 6-Member Jury vs.
the 12-Member Jury," June 1, 1982

0'Malley, Michael V., Administrative Gffice of the Courts "Fiscal Estimate
of Legislation, SB 864, Circuit Ccourts, State Assumption of Costs,"
March 2, 1982

0'Malley, Michael V., Acministrative Office of the Courts - "Fiscal Estimate
of Legislation, SB 763, Circuit Courts Funding," March 1, 1982

Palenscar, Alexander, Assistant State's Attorney, Baltimore City
"Testimony Presented to the Commission to Study the Judicial Branch of
Government," February 1, 1987

Pennsylvania Rules of Court State and Federal, West Publishing Company,
1982

Rasin, George B., Jr., Administrative Judge, Second Judicial Circuit Memo
to the Commissior to Study the Judicial Branch of Government, June 7,
1982
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. MATERIALS DISTRIBUTED TG THE COMMISSION

TO STUDY THE GUDICIAL BRANCH OF GOVERNMENT (contd.)

katchford, William Handout distributed on Circuit Court Costs

"Reserved Case Data" as of Scptember 3C, 1981

Scanlan, Alfred L. - "Comments anc a Suggestion for Relief of the Staggering
Caseload of the Court of Special Appeals," Maryland Bar Journal, Fall
1980

Schaefer, William Denald, Mayor of Baltimore City  "Statement Prepared tor
Presentation to the Commission to Study the Judicial Branch of
Government," June 7, 1982

Smiith, Rex C., Director, vuvenile Services Administration, Department of
Feaith and Mental Hygiene  “Testimony Presented to the Commission to
Study the Judicial Eranch of Gouvernment," February 1, 1682

"Staffing Patterns of Judicial Officers and Staffs Handling Juvenile and
Minor Traftfic," compiled by the Administrative Cffice of the Courts,
September 1982

Sweeney, Robert F., Chief Judge of %the District Ccurt of Maryland
“Testimony Presented to the Commission to Study the Judicial Branch of
Government," January 4, 1982

Sweeney, Pobert F., Chief Judge of the Uistrict Court of Maryland - Letter
to Charles 0. Fisher, Sr., Esa.

Sweeney, Robert F., Chief Judge of the District Ccurt of Maryland - Memo to
the Commission to Study the Judicial Branch of Covernment on the "Views
ct the Judges of the District Court," August 31, 1951. Attachment A
“District Court Jurisdiction Fallot," November 8, 1980. Attachment B
"District Court Judicial Survey Prepared by Overview Committee,
Listrict Ccurt of Maryland," November 1979

Taylor, Jeres H., Judge, Circuit Court for Prirce George's County -
“Prcpesal for Femily Court Pilot Project: Prince Geurge's County,"
Octoker 19, 1981

"Topical Summary of Testinony Preserted to the Commission tc Study the
cudicial Eranch of Government." August 10, 1981, through November 1€,
1861

Wisner, Pasil J., Chief Deputy Comptroller, State of HMaryland "Testimony
Preserted to the Conmission te Study the Jucicial Branch of
Gevernment," Jdune 7, 1982
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D. MATERTALS DISTRIBUTED TO THE COMMISSION
TO STUDY THE JUDICIAL BRANCH OF GOVERNMENT (contd.)

Woods, Robert J., Judge, Circuit Court for Prince George's County -
"Testimony Presented to the Commission tc Study the Judicial Branch of
Government," June 7, 1982

Young, Thomas G., Esq. - Letter to Charles 0. Fisher, Esq., June 4, 1982
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