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February 16, 1983 

The Honorable Harry R. Hughes 
State House 
Annapolis, Maryland 21404 

Dear Governor Hughes: 

I am pleased to forward herewith the Final Report of 
the Task Force on Local Government Antitrust Liability 
appointed by your charge letter of July 28, 1982 together 
with the text of four bills recommended for consideration 
by the Task Force. 

The Task Force has undertaken a comprehensive review 
of the various areas of local government activity which may 
give rise to litigation under the Federal Antitrust Laws. 
It has concluded to recommend legislation at this time with 
respect to some such areas.  With respect to the subjects 
of ambulance services, hospitals, and health care, taxicab 
regulation, and towing services, discussed at pages 14 through 
16 of the Task Force Report, it has concluded to refrain at 
this time from presenting legislation to the General Assembly. 
It is the understanding of the Task Force that the Attorney 
General of Maryland is currently reviewing with local subdivi- 
sions their practices in these areas.  Because the results of 
this review may render legislation unnecessary it was felt 
advisable to confine the bills to be presented to the General 
Assembly to the areas of greatest immediate need at this time. 

I should like to pay tribute to the exemplary attendance 
and cooperation of the members of the Task Force at the 
numerous meetings held within a short time span as well as 
to the assistance furnished by personnel of the Department 
of Legislative Reference and the State Law Department. 

Respectfully submitted. 

George W. Liebmann 

GWL/ir 
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REPORT OF THE GOVERNOR'S TASK FORCE 
ON LOCAL GOVERNMENT ANTITRUST LIABILITY 

APPOINTMENT OF THE TASK FORCE 

This Task Force was appointed by the Governor on July 28, 
1982, and charged "with the responsibility for identifying those 
areas of local government operations which are most subject to 
antitrust scrutiny and for recommending legislation to preserve, 
as much as practicable, the 'state action' defense in those areas 
where it is needed and appropriate."  The Governor's charge 
letter alludes to problems presented for "such traditional 
governmental activities as solid waste disposal, zoning, urban 
redevelopment, and taxicab regulation" by the decision of the 
Supreme Court of the United States in Community Communications 
Co. v. City of Boulder, 102 U.S. 835 (1982), decided January 13, 
1982. 

METHOD FOLLOWED BY THE TASK FORCE 

In the four months allotted for completion of the work of the 
Task Force, which is directed to report by December 1, 1982, the 
Task Force has held or scheduled eight meetings, including a 
public hearing on November 18, 1982, and seven work sessions open 
to the public.  The Task Force has conducted an extensive review 
of published literature concerning problems presented by the 
Boulder decision, 1/ statutory responses in Maryland and other 
states, structure of Maryland laws relating to delegation of 
state powers to local governments, and existing state statutes 
and constitutional provisions regulating competition.  The Task 
Force has also consulted with and received testimony and written 
submissions from numerous interested persons including a 
Baltimore City Councilman, the Executive Director and Assistant 
Executive Director of the Maryland Association of Counties, 
counsel for the Maryland Environmental Service, the Department of 
Natural Resources, the Northeast Maryland Waste Disposal 
Authority, a senior staff associate for the Maryland Municipal 
League, Legislative Counsel for Montgomery County, Maryland, the 
Legislative Liaison Officer for Baltimore City, a representative 
of the University of Maryland Institute for Government Service, a 
former Deputy Assistant Attorney General of the Antitrust 
Division of the United States Department of Justice, a Professor 
of Law at the University of Maryland School of Law, and 
fourlawyers in private practice in Baltimore and Washington, 
D.C.  The Task Force includes among its members the City 

1/    The Boulder decision is reproduced as Appendix A hereto. 



Solicitor of Baltimore City, the Chief of the Antitrust Division 
of the Maryland Attorney General's Office, the County Attorney of 
Prince George's County, the City Attorney of the City of Bowie, 
the County Attorney of Carroll County, the County Attorney of 
Kent County, and the City Attorney of the City of Rockville, in 
addition to lawyers in private practice with experience in 
representing both plaintiffs and defendants in antitrust 
litigation. 

THE BOULDER DECISION AND ITS BACKGROUND 

The decision by the Supreme Court in Community Communications 
Co. v. City of Boulder was a five to three decision.  Five 
Justices joined in the majority opinion by Mr. Justice Brennan. 
Mr. Justice Stevens, one of the Justices joining in the majority 
opinion, wrote a separate concurrence.  Justices Rehnquist, 
Burger, and O'Connor dissented; Justice White did not 
participate.  The Boulder case arose from an action filed by a 
cable television operator enjoying a non-exclusive franchise 
against the City of Boulder to enjoin enforcement of an ordinance 
imposing a three-month moratorium upon expansion of existing 
cable television systems pending the drafting by the Boulder City 
Council of a model cable television ordinance.  The moratorium 
was enacted by the Council on the stated basis that it "was 
necessary because petitioner's continued expansion during the 
drafting of the model ordinance would discourage potential 
competitors from entering the market." (70 L.Ed. 2d at 815).  The 
Federal District Court held that the state action defense to the 
antitrust laws recognized in Parker v. Brown, 317 U.S. 341 
(1943), was unavailable to Boulder and granted a preliminary 
injunction.  The United States Court of Appeals for the Tenth 
Circuit reversed, holding that immunity was available because "no 
proprietary interest of the city is here involved."  The Supreme 
Court of the United States reversed the judgment of the Court of 
Appeals and remanded the case for further proceedings.  The case 
was later settled by the city, in part in consequence of the 
costs to the city of further litigation. 

The opinion of the Court in Boulder declares that the 
moratorium ordinance "cannot be exempt from antitrust scrutiny 
unless it constitutes the action of the State of Colorado itself 
in its sovereign capacity ... or unless it constitutes municipal 
action in furtherance or implementation of clearly articulated 
and affirmatively expressed state policy."  This holding was not 
inconsistent with the Court's reasoning in its earlier opinions 
regarding the interaction between state economic regulation and 
federal antitrust statutory policy,  in City of Lafayette v. 
Louisiana Power and Light Co., 435 U.S. 389 (1978), the Court in 
a decision also written by Justice Brennan explained the 
interaction between these interests: 
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In enacting the Sherman Act, however/ Congress mandated 
competition as the polestar by which all must be guided in 
ordering their business affairs.  It did not leave this 
fundamental national policy to the vagaries of the political 
process, but established a broad policy to be administered by 
neutral courts, which would guarantee every enterprise the 
right to exercise 'whatever economic muscle it can muster, ' 
United States v. Topco Associates, 405 U.S. 596, 610, 92 S. 
Ct. 1126, 1135, 31 L. Ed.2d 515 (1972), without regard to the 
amount of influence it might have with local or state 
legislatures. 

If municipalities were free to make economic choices 
counseled solely by their own parochial interests and without 
regard to their anticompetitive effects, a serious chink in 
the armor of antitrust protection would be introduced at odds 
with the comprehensive national policy Congress established. 

435 U.S. at 406-408.  (footnotes omitted.) 

The Home Rule Amendment to the Colorado Constitution was held 
not to constitute such a state policy on the basis that "the 
requirement of 'clear articulation and effective expression' is 
not satisfied when the state's position is one of mere neutrality 
respecting the municipal actions challenged as. anti-competitive 
... nor can those actions be truly described as 'comprehended 
within the powers granted' since the term 'granted' necessarily 
implies an affirmative addressing of the subject by the state." 
The Court further held, citing its earlier plurality opinion in 
City of Lafayette v. Louisiana Power & Light Co., 435 U.S. 389, 
394-97 (1978), that the antitrust laws "like other federal laws 
imposing civil or criminal sanctions upon 'persons' of course 
apply to municipalities as well as to other corporate entities" 
(70 L.Ed. 2d at 822) and declared that this interpretation of the 
state action doctrine "means only that when the state itself has 
not directed or authorized an anti-competitive practice, the 
state subdivisions, in exercising their delegated power, must 
obey the antitrust laws" (70 L.Ed. 2d at 822).  Footnote 20 to 
the Supreme Court's opinion repeated a dictum in the Lafayette 
case to the effect that "it may be that certain activities, which 
might appear anti-competitive when engaged in by private parties, 
take on a different complexion when adopted by a local 
government." The same footnote expressly declared, "we do not 
confront the issue of remedies appropriate against municipal 
officials." Note 14 of the Court's opinion also expressly 
refrains from reaching the question whether the Boulder ordinance 
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"must or could satisfy the 'active state supervision' test 
focused upon in Midcal Aluminun^ Inc^ 445 U.S. 97, 105, a case 
involving the delegation of price setting powers to private 
entities. 

The concurring opinion of Mr. Justice Stevens in the Boulder 
case stressed that the absence of state immunity from suit did 
not necessarily mean that the public officials concerned 
necessarily had violated the antitrust laws.  The dissenting 
opinion stresses the problems created by applying federal 
antitrust statutes to local governments, including "whether the 
per se rules of illegality apply to municipal defendants in the 
same manner as they are applied to private defendants" and "the 
question whether municipalities may be liable for treble damages 
for enacting anti-competitive ordinances which are not protected 
by the Parker, doctrine." The dissenters noted that "it will take 
a considerable feat of judicial gymnastics to conclude that 
municipalities are not subject to treble damages to compensate 
any person 'injured in his business or property.'" 2/ 

The Sherman Act was enacted in 1890.  Less than five years 
later in Lowenstein v. Evans, 69 F. 908 (D.S.C. 1895), the 
District Court rejected a contention that a public 
instrumentality, in that case a South Carolina state liquor 
monopoly, was subject to suit under the Sherman Act.  In 1904 in 
Olsen v. Smith, 195 U.S. 332 (1904), the Supreme Court rejected a 
similar contention directed against a state pilotage licensing 
statute.  The principles of these decisions were reiterated in 
Parker v. Brown, 317 U.S. 341 (1943).  Although subsequent to 
Parker it was occasionally suggested that state or municipal 
agencies acting in proprietary as distinct from governmental 
capacities might be subject to the antitrust laws, see Parker v. 
Brown, 317 U.S. at 351-52; Handler, Twenty-Five Years of 
Antitrust, at 930 (1973); compare Union Pacific Railway Co. v. 
United States, 313 U.S. 450 (1941) (arising under the Interstate 
Commerce Act), exposure of municipal governments to antitrust 
liability was not thought of as a serious possibility until the 
decision in City of Lafayette v. Louisiana Power and Light Co., 
435 U.S. 389 (1978), holding a city operating a municipal 
utility subject to antitrust liability.  The development in the 
antitrust area has taken place concurrently with the increased 
exposure of municipalities to civil rights damage actions which 

2/ The ramifications of the Boulder decision and the confused 
and conflicting responses of lower courts to it in the absence of 
state legislation seeking to temper its effect are outlined in a 
paper by Lewis Noonberg, Esquire of the Baltimore Bar printed as 
Appendix B to this report. 
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has arisen since the overruling of Monroe v. Pape, 365 U.S. 167 
(1961), by Owen v. City of Independence, 100 S. Ct. 1398 (1980). 

During the four years since the Lafayette decision there have 
been numerous antitrust cases brought throughout the country 
against municipalities, including several actions in Maryland. 
See, e.g., Highfield Water Co. v. Public Service Commission, 488 
P. Supp. 1176 (D. Md. 1980).  None of these suits have as yet 
resulted in a litigated judgment of liability, although some have 
given rise to monetary settlements.  Because of the obvious 
potential for adverse impact of the Boulder decision on local 
governments1 cable television franchises, the General Assembly by 
enactment of Chapter 562 of the Acts of 1982 clarified the 
authority of Maryland counties and cities "to supplant 
competition by granting one or more franchises for cable 
television systems on an exclusive basis, to impose franchise 
fees, to establish certain rates charged to subscribers, and to 
establish rules and regulations to govern the operation of the 
franchises." 

RECOMMENDATIONS OF THE TASK FORCE 

The Task Force recommends immediate consideration of five 
pieces of legislation as follows: 

1. An omnibus bill amending the various Express Powers Acts 
and the Baltimore City Charter to authorize counties, and 
municipalities to supplant competiticin with respect to a number 
of specifically identified areas of governmental activity 
including sale and lease of property, grant of concessions on 
publicly owned land, licensing and operation of transportation 
facilities, towing facilities, and utilities, health, and waste 
disposal activities.        \ 

2. A bill amending statutory authorization for liquor boards 
and authorities, housing authorities, industrial development 
authorities and soil conservation districts to similar effect. 

3. An Act amending the various zoning enabling statutes to 
specify the authority to make anticompetitive decisions in the 
zoning process. 

4. Amendments to the provisions of law creating the Maryland 
Environmental Service and the Northeast Maryland Waste Disposal 
Authority to specify their authority to regulate and control 
trade in and disposal of solid waste. 
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5.  An amendment to the provisions of law governing the State 
Law Department to authorize the Office of the Attorney General to 
defend, as well as prosecute, antitrust actions on behalf of 
municipalities. 

RELEVANT MARYLAND COMPETITION LEGISLATION 

Since the effect of the Boulder decision is to potentially 
subject Maryland municipalities 3/ to civil actions in the 
Federal Court for violation of federal antitrust laws, it becomes 
pertinent to examine the provisions of state law_authorizing 
local government actions which affect competition. 

The Maryland Antitrust Act creates treble damage and other 
remedies similar to the remedies established by federal statute. 
Although Section ll-202(a)(2) of the Commercial Law Article 
declares a purpose that the courts in construing the Maryland Act 
be guided by federal interpretations, the Maryland Act contains 
in Section 11-203(12) a declaration that it "does not make 
illegal the activity of a political subdivision of the state_in 
furnishing services or commodities." 

Article 41 of the Maryland Declaration of Rights contains a 
declaration "that monopolies are odious, contrary to the spirit 
of a free government and the principles of commerce, and ought 
not to be suffered."  Similar provisions have been contained in 
each constitution since 1776.  The provision has been held 
applicable only to monopoly grants.  See Grempler v. Multiple 
Listing Bureau, 258 Md. 419 (1970).  It has also been held that a 
monopoly grant is not a monopoly in the constitutional sense when 
reasonably required for protection of some public interest or 
given in return for public service or given in reference to a 
matter not of common right.  Levin v. Sinai Hospital, 186 Md. 174 
(1946).  This provision has been applied to invalidate at least 
one monopoly grant by a municipality.  See Raney v. Montgomery 
County, 170 Md. 183 (1936).  The effect of invalidation, however, 
is not to subject the county to damage liability but merely to 
subject it to an injunction against continuation of the 
monopolistic practice. 

The competitive bidding provisions of the state procurement 
law. Article 21 of the Code, relating to competitive bidding by 
their terms do not apply to procurement by political subdivisions 
of the state including counties, municipalities, sanitary 
districts, drainage districts, soil conservation districts, and 
water supply districts. Article 21, § l-202(b)(4). 

V  As used throughout the Report, "municipalities" includes 
counties. 
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The provisions of Article 25,   § 3(L) relating to Commissioner 
Counties; the provisions of Article 25A, § 5(f) relating to 
Chartered Counties; the provisions of Article 25B, § 13 relating 
to Code Counties; and provisions of the Baltimore City Charter 
appear to contemplate and require the use of competitive bidding 
in cdhhection with the award of specified public contracts.  As 
with the provisions of the State Procurement Law, the sanctions 
for violation of these provisions generally are only prevention 
of award of contracts violating their terms. 

DISCUSSION OF RECOMMENDATIONS 

Basic to the work of the Task Force is the proposition that 
it is not constituted, created or composed to serve as a 
surrogate legislature.  The Task Force has focused its attention 
on the principal activities of local government; those activities 
which have given rise to the lion's share of litigation under the 
antitrust laws against municipal corporations in other states. 
The legislation presented by the Task Force embodies a conclusion 
as to each of the activities dealt with by it that the General 
Assembly should act to displace potential federal antitrust 
liability-  The recommended legislation and report also supplies 
a format for addressing problems concerning other areas of local 
government activity.  Four reasons give rise to the Task Force's 
conclusions in this regard. 

1) The rules governing (a) the circumstances in which 
municipalities may be subject to federal antitrust liability, (b) 
the sanctions which may be imposed against municipalities where 
such liability attaches to them and (c) the substantive antitrust 
doctrines applicable to the principal areas of local government 
activity are presently each so unclear, uncertain, and confused 
in their contours that exposure of local governments to potential 
antitrust liability would accord their officials no clear guide 
to their conduct and would do little to effectuate any coherent 
policy, competitive or otherwise. 

2) Exposure of municipalities to civil antitrust liability 
in the federal courts would, by reason of rules of federal civil 
practice and antitrust law making summary disposition of lawsuits 
difficult, and by reason of other characteristics of antitrust 
litigation, expose Maryland municipalities and particularly 
smaller Maryland municipalities to crushing litigation costs even 
where the federal claims presented are frivolous.  The high costs 
of antitrust litigation would be exacerbated by the present 
uncertainty in the applicable federal rules. 

3) Where the General Assembly desires to displace existing 
anti-competitive municipal laws and practices with a more 
competitive regime, subjection of the challenged Practices to 
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federal antitrust liability is an inefficient, costly and 
inappropriate means of changing policy, at least where the 
potential federal liabilities are unaccompanied by changes in 
state law.  If it is desired to enforce upon municipal officials 
a competitive regime with respect to aspects of public policy 
controlled by them, the General Assembly may expresaly proJii-bit a 
challenged practice, may expressly require the use of a specified 
form of competitive bidding or free or competitive licensing, or 
may amend the provisions of state procurement or other laws to 
require the use of specified practices in specified contexts by 
the municipal government.  Absent such a judgment by the General 
Assembly and the creation of such state liabilities, exposing 
municipal governments to civil antitrust liability in the federal 
courts is inappropriate and inconsistent with sound principles of 
both federalism and local home rule. 

4)  On the basis of its review of the particular areas of 
regulatory and proprietary activity dealt with by its draft 
legislation, the Task Force has concluded that important 
considerations of public policy make appropriate rejection of 
competitive regimes with respect to each field addressed. 

The Task Force's conclusions with respect to each of these 
subjects will be elaborated below: 

1.  Uncertainty of the federal law 

As previously noted, the Boulder and Lafayette decisions were 
silent or purposefully ambiguous as to such important subjects as 
the question whether municipalities are liable to relief in 
damages as well as by way of injunction, whether the damages 
awardable against municipalities are single or treble damages, 
whether municipal officials are subject to criminal liability for 
anti-competitive practices, whether the same practices condemned 
as violations of the antitrust laws when engaged in by private 
entities would likewise be condemned when engaged in by 
municipalities, what weight if any is to be given to municipal 
declarations of purpose in carrying out anti-competitive 
policies, and a myriad of other questions. 

In addition, it is to be noted that the subjection of 
municipalities to federal antitrust liability has involved the 
federal courts in the adjudication of claim involving industries 
and practices such as solid waste disposal, water supply, trash 
collection, mass transit and airport administration, zoning, and 
urban redevelopment with respect to which there is no significant 
pre-existing body of precedent under the federal antitrust laws 
defining which practices in the context of a particular industry 
are deemed per se violations, which are justified under the rule 
of reason, and which, though not per se violations, are properly 
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subject to condemnation on the basis of an evaluation of all 
surrounding circumstances.  This lack of prior experience has 
meant that many cases challenging municipal activity in the lower 
federal courts will be tried as rule of reason cases in which the 
litigated issue is not merely whether defendants have violated 
rules defining antitrust violations but whether there should be a 
rule condemning a particular type of municipal practice as an 
antitrust violation.  As has often been pointed out, the federal 
antitrust laws are couched in terms of such broad generality that 
the judgments which the federal courts make in enforcing them are 
frequently quasi-legislative in their nature.  For a considerable 
time to come, therefore, each case involving a challenge to 
municipal practices in the federal courts under the antitrust 
laws will involve receipt in a time-consuming trial-type 
procedure of large quantities of the sort of economic, historical 
and other testimony generally presented to state legislators and 
Congressional committees in connection with legislative 
hearings.  Because of the high ideological content of many of the 
issues raised, sharp divergence may be expected to appear in the 
judgments of the lower federal courts and in ensuing judgments of 
the Courts of Appeals.  Indeed, most dramatically in the area of 
challenged practices relating to health care but in other 
contexts also, sharp divergences in the lower court opinions have 
begun to appear already. 

In considering whether the state's public policy should be 
one of acquiescence in the competitive regime sought to be 
fostered by Boulder or selective displacement of that regime, 
this feature of the post-Boulder rules cannot be ignored.  The 
Boulder litigation itself involved a challenge to a municipal 
moratorium statute designed to place competitors for a cable 
television franchise on equal terms.  Displacement by the state 
of some of the effects of Boulder thus constitutes displacement 
of uncertainty, not of clearly stated rules promoting competition. 

2.  Burdensome nature of antitrust litigation 

The nature of federal antitrust litigation renders it 
peculiarly burdensome to local governments, particularly smaller 
local governments.  Such litigation is conducted not in local 
courts but in the United States District Court located at a 
distance from most municipalities.  Unlike litigation under the 
Federal Civil Rights statutes, to which municipalities have, in 
recent years, been increasingly subject, it involves not 
interpretation of more or less clearly stated statutory mandates 
and a limited body of case law, but rather application in widely 
varying situations of a ninety-year body of case law developed 
apart from, and frequently without reference to, the statutory 
texts.  Antitrust litigation, by reason of the relatively 
inaccessible body of substantive law governing it, has 
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increasingly become the province of a specialized bar 
concentrated in metropolitan areas and commanding, where 
defendants are represented, high hourly rates of compensation. 

The costs of antitrust litigation are enhanced by two 
additional factors.  Since Poller v. Columbia Broadcasting 
System, 368 U.S. 464 (1962), courts have applied a rule that 

summary procedures should be used sparingly in complex 
antitrust litigation where motive and intent play leading 
roles, the proof is largely in the hands of the alleged 
conspirators, and hostile witnesses thicken the plot.  It is 
only when the witnesses are present and subject to cross 
examination that their credibility and weight to be given 
their testimony can be appraised.  Trial by affidavit is no 
substitute for trial by jury. 

These principles have been applied in a myriad of antitrust 
actions to deny summary judgments which would be appropriate in 
other types of cases, see 5 Moore Federal Practice § 56.17(5). 
In the Fourth Federal Circuit in which Maryland is situated, even 
the ordinary rules as to summary judgments have been applied with 
unusual strictness since the decision in Stevens v. Howard 
Johnson Co., 181 F.2d 390 (4th Cir. 1950), the court 
traditionally holding that summary judgment is inappropriate 
"even where there is no dispute as to the evidentiary facts in 
the case but only as to the conclusions to be drawn therefrom," 
see 6 Moore Federal Practice S 56.15(1.04).  For this reason 
antitrust litigation characteristically is not resoluble upon 
motion to dismiss or motion for summary judgment but only after 
prolonged discovery proceedings which characteristically involve 
lengthy depositions frequently lasting for several days with 
respect to each important witness.  Further, it is to be noted 
that where a defendant succeeds in ultimately securing dismissal 
of an antitrust case or a victory at trial his attorney's fees as 
in most litigation are not reimbursable to him.  In consequence, 
the bringing and extended prosecution of an antitrust action, 
even if the action results in an ultimate victory, will 
frequently be a catastrophe for a municipal government, 
particularly a smaller municipal government.  4/ Given these 
attributes of antitrust litigation it is cold comfort for 

4/ The Attorney General of Maryland, who was recently 
empowered by Chapter 139 of the Acts of 1982 to defend Soil 
Conservation Districts in antitrust cases, recently has requested 
a special allocation of $40,000 from the Board of Public Works to 
defend a single antitrust suit against five districts, the 
Maryland Department of Agriculture and the Secretary of 
Agriculture. 
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Maryland municipalities to be advised, as the Task Force was by a 
former Deputy Assistant Attorney General in charge of the 
Antitrust Division, that they should not be concerned about 
Boulder because "there is a great distance between an allegation 
and a finding of [antitrust] liability."  It is the very length 
of that distance that in and of itself creates legitimate concern 
about the application of federal antitrust sanctions in this 
sphere. 

3.  Greater appropriateness of other sanctions. 

As has previously been noted, maintenance of the status quo 
may give rise in some situations to exposure of local governments 
to liability in the federal courts for antitrust violations in 
circumstances in which no state statute interdicts their 
conduct.  Even if the General Assembly were to conclude that as 
to one or more subjects covered by the proposed legislation 
subjection to federal antitrust liabilities of Maryland 
municipalities is appropriate, the appropriate primary sanctions 
for violation of competitive rules should be not civil actions 
against municipalities in federal courts but clearly stated 
commands of state law.  If, by way of illustration, the General 
Assembly were to conclude that the views of some critics of 
existing forms of taxicab regulations are justified, 5/ the 
appropriate remedy would appear to be an enactment by the General 
Assembly of a new form of licensing statute providing for some 
sort of open entry or competitive award of franchises.  It would 
be unfair if a legislative judgment in favor of a more 
competitive regime were implemented only by acquiescing in the 
subjection of Maryland municipalities to unclear potential 
liability in the federal courts rather than to clear statutory 
guidelines. 

As has previously been noted, the Task Force does not regard 
itself as a surrogate legislature.  It has made recommendations 
as to the balance to be struck between regulation and competition 
in the particular important spheres of government activity dealt 
with by its proposed legislation.  It recognizes that the General 
Assembly may wish as to certain of these particular areas to cast 
the balance differently.  The Task Force, however, urges that if 
the General Assembly feels constrained to reject the Task Force's 
recommendations to any particular area of immunity that it do so 
not simply by striking the immunity provision from the Task 
Force's bill but by providing separate legislation according 
clear guidance to municipal officials and members of the industry 

5/ see, for example, Kitch, et al., The Regulation of Taxicabs 
in Chicago, 14 Journal of Law and Economics 285 (1971). 
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in question as to what is required of them as a matter of state 
law. 

4'  Important Policies Supporting Existing Municipal Practices 

The Task Force has concluded that as to certain specific 
fields, immunity from federal antitrust liability might be 
obtained by enactment of the recommended legislation.  Because 
achievement of that immunity requires a clearly articulated and 
affirmatively expressed policy of the General Assembly to 
supplant competition in those fields with local government 
regulation, the Task Force has undertaken to present the 
rationale for preserving anticompetitive practices as opposed to 
promotion of competition by subjection to federal antitrust 
laws.  In its consideration of the Task Force recommendations the 
General Assembly should separately consider the competitive 
impact of each power granted.  The rationale in each instance is 
set out below: 

Zoning 

The Task Force has concluded to recommend specific 
legislation amendatory of each of the zoning enabling statutes 
confirming that municipal regulations in this sphere may have an 
anti-competitive impact.  The case law that has already developed 
has been sufficient to indicate the prospect of extensive 
litigation in this sphere.  See Nelson v Utah County, 1978 Trade 
Cas. (CCH) H 62,128 (D. Utah 1977); Whitworth v. Perkins, 559 
F.2d 378 {5th Cir. 1977), and see the extended discussion in 
Dabney, Antitrust Aspects of Anti-competitive Zoning, Antitrust 
Bulletin, Fall, 1979 at 435-77.  There is already established 
Maryland law, which the Task Force does not seek to modify, that 
zoning actions which have no purpose but the protection of 
competitors are subject to challenge on that basis.  See Lucky 
Stores, Inc. v. Board of Appeals, 270 Md. 513 (1973); Aspen Hill 
Venture v. Montgomery County Council, 265 Md. 303 (1972).  In the 
ordinary case, however, zoning retrictions, though in some 
instances influenced by anti-competitive purposes, are supported 
by other legitimate reasons.  See, e.g., American Oil Company v 
Board of Appeals, 270 Md. 301 (1973); Board of County 
Commissioners v. Lightman, 251 Md. 86 (1968).  Foremost, every 
zoning restriction involves a judgment on the part of the local 
governing body that economic activity which has been adjudged by 
a landowner to be beneficial to him should be restricted or 
prohibited either because it involves a noxious or dangerous use 
whose incidence is to be minimized to the extent consistent with 
the needs of society or because it is, in the language of the 
Euclid v. Ambler Realty Co. case, "a right thing in the wrong 
place, like a pig in the parlor instead of the barnyard."  272 
U.S. 365 (1926). What zoning by definition is about is the 
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denial of proposed uses which the marketplace has determined to 
be economically advantageous. 

Even in the view of commentators sympathetic to the 
application of antitrust constraints to zoning, the Boulder rule 
would result in elaborate proceedings exploring such essentially 
legislative issues as the existence of less restrictive 
alternatives to zoning prohibitions, weighing of environmental 
benefits against economic detriments, and other matters of a like 
character.  See Dabney, supra.  To the extent that the General 
Assembly may deem it desirable to foster greater regard for 
competitive considerations in the zoning process, other 
mechanisms than subjection to unguided federal or state antitrust 
liability are available.  Consideration of competitive impact 
might be added to the catalogue of matters permitted to be 
considered in zoning determinations by the zoning enabling 
statutes, see, e.g., Article 66B, § 4,03.  The enabling statutes 
might be amended to expressly prohibit types of restrictions 
deemed to have especially adverse impacts on competition.  The 
Task Force has not deemed it within its charge to weigh the 
benefits of such more limited approaches.  Absent some form of 
immunity, the process of litigation would enhance the costs and 
delays attendant upon land development and, to the extent that 
litigation required allowance of uses now prohibited, such uses 
would have adverse environmental and other social impacts. 
Accordingly, the Task Force recommends language amendatory of the 
zoning enabling statutes designed to clarify existing authority. 

Solid Waste 

There has already been significant litigation suggesting that 
municipal efforts to regulate the solid waste stream give rise to 
potential federal antitrust liabilities.  Concern has been 
expressed to the Task Force by the state agencies charged with 
implementation of solid waste disposal plans, the Maryland 
Environmental Service and the Northeast Maryland Waste Disposal 
Authority, concerning the possible application of Boulder to this 
industry.  Because regulation of the waste stream is basic to the 
planning of new solid waste disposal plants and landfills and 
because of the large public investments required and the long 
delay ensuing with respect to creation of new solid waste 
disposal facilities, the General Assembly has long considered 
that operation in this area of a regime of laissez-faire does not 
serve the public interest.  The need for immunizing legislation 
is given force by the fact that the Supreme Court in Hybud 
Equipment Corp. v. City of Akron, 71 L. Ed.2d 640 (1982), 
reversed and remanded a decision (654 F.2d 1187 (6th Cir. 1981)) 
holding direction of the waste disposal stream immune from 
antitrust scrutiny.  Because the Maryland Environmental Service 
and the Northeast Maryland Waste Disposal Authority are both 
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responsible for waste disposal in solid waste disposal service 
districts created pursuant to Natural Resources Article § 3-106, 
the Task Force advises that their statutory authorization also 
should contain a clear articulation of affirmative legislative 
intent to regulate and control trade in and disposal of solid 
waste. 

Ambulance Services, Hospitals and Health Care 

Because many Maryland municipal corporations engage in the 
operation of hospitals and regulation of ambulance services, the 
Task Force has deemed it desirable that the obligations of 
Maryland municipalities in this sphere be addressed by 
legislation.  With respect to ambulance service, a large body of 
experience, including the need to provide for ambulance service 
in outlying areas and on a 24-hour basis, has led many 
municipalities to grant exclusive franchises, regulate rates or 
otherwise restrict entry into the ambulance service business. 
Grant of an exclusive ambulance franchise was challenged in Gold 
Cross Ambulance v. City of Kansas City, 1982-2 Trade Cas. (CCH) 
II 64,758 (W.D. Mo. 1982).  In the interests of discouraging 
costly litigation in Maryland, legislation in this area appears 
desirable. 

The regulatory issues with respect to hospitals and health 
care are highly debatable and warmly debated.  See Symposium, 41 
Md. L. Rev- 1-73 (1982); Symposium, 34 Vand. L. Rev. 849-1201 
(1981).  In Maryland there has been significant political and 
judicial scrutiny of arrangements in this area.  In the view of 
the Task Force, no benefit would be derived from the subjection 
of practices of public hospitals with regard to health care 
providers to whatever federal antitrust controls may exist.  The 
Task Force notes that the benefits of various types of 
reimbursement arrangements have been warmly debated throughout 
the country (see Health Services v. Holy Cross Hospital, 290 Md. 
508, 531 n.6 (Davidson J., dissenting)), and that the decision 
whether a public hospital should render such services through 
staff positions or by exclusive or non-exclusive arrangements 
with private providers is a matter appropriately left to 
managerial discretion and the political process in the 
municipality and state.  Because the size of hospitals varies as 
does the number of available physicians, exclusive arrangements 
are frequently necessary and appropriate to obtaining the prompt 
provision of necessary health care.  6/ 

6/  The legislation recommended by the Task Force is not 
intended to alter the present contours of the Maryland Antitrust 
Act as it relates to the contracting or staffing practices of 
private hospitals. 
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Public Transportation 

The operation of taxicabs, buses, and other transportation 
facilities and the grant of franchises for them has been a 
traditional municipal function.  The practices of municipalities 
in this sphere are highly visible and readily subject to 
political checks.  There is an obvious public interest in the 
provision of transportation services since such services are 
especially needed by vulnerable groups of the population 
including the very young, the very old, the sick, and the 
disabled as well as persons of limited income.  There is a 
similar public interest in the provision of transportation 
services to remote locations and at times of day and night in 
which the provision of such services, absent public regulation, 
might not be remunerative for the purposes of persons rendering 
them.  There is also an interest in predictability and uniformity 
in rates and the avoidance of discriminatory practices as well as 
in the promotion of use of such services as alternatives to 
privately owned transportation facilities resulting in greater 
expenditure of energy resources.  Municipal activities in this 
sphere have also been the subject of litigation in other 
jurisdictions which it is the Task Force's purpose to 
discourage.  See Crocker v. Padnose, 483 F. Supp. 229 (D. Mass. 
1980).  To the extent that the General Assembly deems it 
desirable to alter established practices, the appropriate means 
is through either enactment of a licensing law of statewide 
applicability or amendment of the Express Powers Acts to restrict 
municipal discretion in adopting particular types of franchise 
arrangements. 

Cable Television 

The General Assembly, by enactment of legislation in the 1982 
session in this sphere, has already recognized that the public 
interest in grant of exclusive or non-exclusive cable television 
franchises outweighs any benefits which might be derived from 
subjection of municipal practices in this regard to federal 
antitrust liability.  Because the rendition of cable television 
services involves a substantial capital investment, 
predictability in the law governing such franchises is highly 
necessary.  The rendition of such services is frequently most 
economically conducted on the basis of monopoly service and 
public interest may require greater uniformity in rates than 
would be produced by untrammeled competition.  The 
appropriateness of authorizing municipal activity in this sphere 
free of generalized federal antitrust constraints appears 
evident.  The Task Force has determined to make no change in 
present law. 
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Water and Sewer Service and 
Waste Collection and Disposal 

In the view of the Task Force, municipal activities in this 
sphere are highly visible and subject to significant political 
restraints.  Because of the public interest in universality of 
service and reasonably uniform rates; in direction of the waste 
stream; in avoidance of construction of duplicative facilities; 
and in prevention of environmental degradation the appropriate- 
ness of municipal authority in this sphere to grant franchises, 
establish rates and establish licensing requirements, free of the 
constraints imposed by federal antitrust legislation, appears 
evident.  Chapter 522 of the Acts of 1972 requires the Maryland 
Environmental Service in preparing five-year water, waste-water, 
and solid waste projects to "consider the effects of public 
versus private ownership of water and wastewater facilities." 
§ 3-106(d) of the Natural Resources Article.  Maryland 
Environmental Service is a state agency § 3-103(a).  Municipal 
activities in this sphere have given rise to litigation not only 
in Maryland in the Highfield case but in other jurisdictions as 
is evidenced by the City of Lafayette case and by Gas and 
Electric Co. v. Sacramento Public Utility District, 526 F. Supp. 
276 (E.D. Cal. 1981); Schrader v. Horton, 471 F. Supp. 1326 (W.D. 
Va. 1979); Community Builders, Inc. v. City of Phoenix, 652 F.2d 
823 (9th Cir. 1981); City of Mishawaka v. American Electric Power 
Co., 455 F. Supp. 1320 (N.D. Ind. 1979). 

Towing Services 

For reasons similar to those discussed above in connection 
with ambulance services, many municipalities have enacted 
regulations of towing services providing for the grant of 
exclusive franchises, forms of rate regulation and required 
service, and other measures which might have anti-competitive 
impact.  These regulations may be necessary in order to avoid 
over-reaching by towing operators who are in an excellent 
position to oppress consumers with need for immediate use of 
their cars and in order to insure the availability of towing 
services in geographically remote areas and at inconvenient hours 
of the night. 

Concessions and Leases 

It has been a practice of many Maryland municipalities to 
grant monopoly concessions for the sale of various goods and 
services on public property with a view not toward promoting 
competition but to maximizing franchise fees or profits to the 
political subdivision or with a view toward providing employment 
for disfavored groups or with a view toward fostering the 
availability of service in inconvenient places and at times of 
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day which might not attract services at reasonable rates ^- 
competitive market.  The Task Force believes that municipal 
practices in this sphere enjoy a high degree of political 
visibility and control.  The Task Force notes that municipal 
activities with respect to the operation of airports, parking 
lots, and recreational facilities have been the subject of 
substantial litigation resulting in inconclusive and conflicting 
results reinforcing its conclusion that legislation in this 
sphere is desirable.  See Pueblo Aircraft Service v. City of 
Pueblo, 1982-1 Trade Cas. (CCH) II 64,668 (10th Cir. 1982) (State 
Action Doctrine applicable); Pinehurst Airlines, Inc. v. Resort 
Air Services, 476 F. Supp. 543 (M.D.N.C. 1979) (State Action 
Distrine inappliable); Guthrie v. Genesee County, 494 F. Supp. 
950 (W.D.N.Y. 1980); Corey v. Look, 641 F.2d 32 (1st Cir. 1981); 
Kurek v. Pleasure Driveway, 557 F.2d 580 (7th Cir. 1977), vacated 
and remanded, 435 U.S. 992 (1977), original judgment reinstated, 
583 F.2d 378 (7th Cir. 1978), cert, denied, 439 U.S. 1090 (1978); 
Duke and Company v. Foerster, 521 F.2d 1277 (3d Cir. 1975); Hecht 
v. Pro-Football, Inc., 444 F.2d 931 (D.C. Cir. 1971). 

Urban Development and Redevelopment in Baltimore City 

Becausf of concerns by the Baltimore City Administration that 
the City's activities with respect to urban redevelopment extend 
beyond the activities of Housing Authorities and Industrial 
Development authorities addressed by the legislation recommended 
by the Task Force, infra at page 19, the Task Force has 
recommended specific legislation addressed to urban redevelopment 
activities in Baltimore City designed to immunize land 
acquisition, leasing and loan transactions undertaken in 
connection with such activities. 

SPECIAL PURPOSE DISTRICTS 

The Task Force has also concluded to recommend legislation, 
set out in a separate bill, addressing problems of law important 
to these types of special purpose districts:  Liquor Boards and 
authorities. Housing Authorities, Industrial Development 
Authorities, and Soil Conservation Districts.  Its rationale as 
to each is set out below; 

Alcoholic Beverages 

There exists a long history of municipal regulations of 
alcoholic beverage licensees.  Because places where alcoholic 
beverages are consumed are frequently noisy and give rise to 
neighborhood disturbances, restrictions on the number of places 
of consumption and on their location have been commonplace, as 
have restrictions on hours of operation.  Because promotional 
activities of liquor dealers and distributors have on occasion 
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been inconsistent with public goals of producing temperance in 
the use of alcoholic beverages and because the multiplication of 
retail distribution outlets has been deemed by some subdivisions, 
not to serve the public interest, restrictions in this area also 
are common.  Enactment of such restrictions is a highly visible 
process subject to adequate public checks.  The proposed 
legislation also covers the sale and distribution of alcoholic 
beverages to protect local governments and authorities which 
engage in those activities.  The Task Force is of the view that 
those municipalities which adopted restrictive systems have acted 
rationally upon appraisal of local interests and that the 
benefits obtained from the restrictions outweigh any detriment 
which might result from the limitation of competition which might 
be enforced by the present, not entirely clear, provisions of 
federal antitrust statutes.  Accordingly, the Task Force 
recommends immunizing legislation in this area, which also has 
fostered litigation elsewhere.  Because the Liquor Boards of some 
counties are independent of County government, their inclusion in 
the legislation relating to special purpose districts appears 
necessary.  Art. 2B § 1 declares the state's purposes in regard 
to liquor as being "to obtain respect and obedience to law and to 
foster and promote temperance", language accorded respect in U.S. 
v. Maryland Licensed Beverage Assn., 168 F.Supp 431 (D.Md. 
1958).  Liquor boards have been held not be state agencies within 
the meaning of the Administrative Procedure Act.  Valentine v. 
Board, 291 Md. 523 (1982). 

Soil Conservation Districts 

These entities have already given rise to antitrust 
litigation since Boulder, and by legislative enactment in 1982, 
the Attorney General was authorized to defend legal actions 
against such districts and has requested a substantial allocation 
of funds from the Board of Public Works for the purpose of 
defending pending litigation. 

The entities have as one of their major purposes the making 
available of seeds, fertilizer and goods and services to farmers 
for the purpose of fostering soil conservation.  Integral to this 
purpose is the provision of services and materials in competition 
with services and goods available in the private sector, 
frequently on more favorable terms. 

Soil Conservation Districts are essentially the product of 
federal legislation, 16 U.S.C. § 590 ff.  That legislation 
declares a purpose of encouraging cooperative associations and 
protecting the interests of small producers (§ 590(h)(b)) and 
further authorizes federal payments to providers of goods and 
services at prices which "may be limited to a fair price fixed in 

-18- 



accordance with regulations prescribed by the Secretary." 
§ 590h(b).  The Districts are now largely State funded. 

Housing Authorities 

Federally subsidized housing projects constructed by housing 
authorities are heavily regulated by federal law as to rents and 
other matters.  See Note, 16 Md. L. Rev. 259. 

Although it was originally thought that mixed income housing 
would be subject to constitutional challenge, Matthaei v. Housing 
Authority, 177 Md. 506 (1939), later changes in federal and state 
statutes cast this in doubt.  Art. 44 A, § 8A relating to the 
Housing Opportunities Commission of Montgomery County enacted by 
Chapter 508 of the Acts of 1974, for example, recites "the 
shortage of . . . housing cannot wholly be relieved through the 
operation of private enterprise and . . . the construction of 
housing for persons of eligible income . . . (is) therefore not 
competitive with private enterprise."  See, also. Art. 44A § SB 
as to Baltimore City. 

Although Jackson v. HQJ sing Opportunities Commission, 44 Md. 
App. 304, 307, aff'd on ot ier grounds, 289 Md. 118, 120, assumed 
that housing authorities weze state rather than local agencies, 
the Task Force presents legislation to eliminate any possibility 
of antitrust liability as tc such authorities, which enjoy 
adequate federal, state and local controls as to rents and other 
practices. 

Industrial Development Authorities 

Industrial Development Authorities could be characterized as 
state agencies by a parity of reasoning with Housing 
Authorities.  See, Art. 41, 5 266A-1.  § 266A-2 authorizes 
multiple public purposes such as "relief of conditions of 
unemployment."  See Eberhart v. City of Baltimore, 291 Md. 92, 
holding an authority to be separate from a municipality though 
not deciding whether it is a state agency and upholding relief of 
unemployment as a proper purpose.  The statute proposed includes 
not only Authorities but actions of the counties or 
municipalities incorporating the authorities or functioning as 
such. 

Because such purposes may lead authorities to make loans to 
some competitors which accord them advantages over other 
competitors, the potential for antitrust litigation is quite 
real.  Yet favoritism of some businesses over others is integral 
to and inherent in any program of public loans on favorable terms 
to private industry.  Because of the adequacy of political 
checks, the public visibility of loan decisions, and the danger 

-19- 



¥ 

that these well-established programs may be vitiated by the 
threat of antitrust litigation by inevitably dissatisfied 
competitors, the Task Force recommends an immunity statute.  This 
statute, of course, will not immunize from antitrust liability^ 
illegal or ultra vires activity, such as bribery of loan-granting 
agencies, nor will it modify the existing constitutuional 
limitations on public loans of credit. 

LIMITED NATURE OF TASK FORCE RECOMMENDATIONS 

The Task Force is concerned for it to be understood that the 
purpose of the legislation sponsored by it is to clarify the 
extent to which certain anti-competitive acts of municipalities 
acting within granted home rule or other powers are to be deemed 
effectuations of state policy permitting the restriction of 
competition.  Recommendations of the Task Force are_not intended 
to do any of the following things: 

1. To accord municipalities any substantive powers not 
accorded them by existing home rule provisions or other 
legislation; 

2. To restrict any powers currently accorded municipalities 
by home rule or other legislation; or 

3. To authorize municipalities or their officers to engage 
in any activity which is ultra vires their power under existing 
state legislation or charter provisions. 

With respect to the last matter, it is important to make it 
clear that it is not the purpose or import of the Task Force's 
legislative recommendations to confer immunity on local officers 
"for actions taken contrary to local or state law.  Thus, for~~ 
example, a municipal officer who awards contracts in violation of 
a state or local competitive bidding statute or charter provision 
regulating their award has long been subject to federal antitrust 
liability and is protected by no official or governmental 
immunity as a long series of federal antitrust cases involving 
bid-rigging makes clear.  It is not the purpose of the Task 
Force's proposals in any way to alter this result or to 
legitimize or immunize municipal activities in areas beyond 
municipal authority under the Express Powers Acts. 

THE REQUIREMENT OF CLEAR ARTICULATION 

As previously noted the Boulder decision alludes in a general 
way to a requirement that state permission for a challenged 
restraint must be clearly articulated and affirmatively expressed 
as state policy (445 U.S. at 105).  In the view of the Task Force 
and of most commentators, this does not import a requirement that 
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the state command its municipalities, for example, to gra 
exclusive taxicab franchises as distinct from authorizing them to 
do so.  This is made clear by the City of Lafayette case which 
was reaffirmed in Boulder and in which the Surpeme Court 
observed: "We agree with the Court of Appeals that an adequate 
state mandate for anti-competitive activities of cities^and 
subordinate governmental units exists when it is found 'from the 
authority given a governmental entity to operate in a particular 
area, that the legislature contemplated the kind of action 
complained of."  (435 U.S. at 415).  The United States District 
Court for the District of Maryland in the Highfield Water case 
(488 F. Supp. 1176 (D. Md. 1980)) applied the standard of 
Lafayette, and nothing in Boulder indicates any change in this 
recently promulgated standard. 

THE REQUIREMENT OF STATE SUPERVISION 

In Boulder the Supreme Court expressly reserved the question 
whether state supervision of local governments is necessary, 70 
L. Ed. 2d at 819 n.14.  Boulder, however, contains language 
expressly noting that "a state may frequently choose to effect 
its policies through the instrumentality of its cities and 
towns," 70 L. Ed. 2d at 819-  Lafayette similarly recognizes that 
the states have "freedom under our dual system of federalism to 
use their municipalities to administer state regulatory policies 
free of the inhibitions of the federal antitrust laws" (435 U.S. 
at 415).  There is thus far a division in the case law as to 
whether active supervision of local policy by some state agency 
is requisite to immunity. 

In the view of the Task Force the quoted language from 
Boulder and Lafayette as well as the views of most commentators 
are inconsistent with the notion that active supervision by a 
state administrative agency is a condition of municipal 
immunity.  The requirement of active supervision was originally 
enunciated in the Midcal case which related to private conduct, 
not to municipal conduct already subject to political 
restraints.  No such requirement in the view of the Task Force 
has been imposed as a condition of municipal immunity by the 
federal cases.  To subject municipal ordinances restrictive of 
competition in the designated fields to veto by a state agency 
such as the Public Service Commission, Board of Public Works, or 
the Consumer Protection Division of the Attorney General's office 
would, in the view of the Task Force, be a measure so intrusive 
as to nullify many of the benefits of local home rule and would 
overburden any agency in which such authority was vested. 

Although the matter is beyond the charge of the Task Force, 
the General Assembly may wish to give consideration to the 
creation for a limited time of either a committee or committees 
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of the General Assembly or a study commission charged with 
conducting regulatory review of characteristic types of municipal 
action impacting competition with a view toward the making of 
recommendations to the General Assembly concerning any desirable 
modifications of municipal home rule powers or of state 
legislation regulating competition. 

THE ROLE OF THE ATTORNEY GENERAL 

As above noted, the Task Force has been impressed by the 
substantial costs accruing to municipalities from the defense of 
antitrust litigation.  The Office of the Attorney General has 
long been accorded authority, at its discretion, to prosecute 
federal antitrust cases at the request of municipal governments. 
In the view of the Task Force the Office of the Attorney General 
should likewise be empowered in its discretion to defend 
antitrust cases at the request of municipal governments.  Aside 
from the symmetry which results from this proposed legislative 
change, the Task Force believes that this change will make 
available to local governments, in appropriate instances, some 
relief from the fiscal burdens they otherwise would incur in 
defending antitrust litigation.  The General Assembly recently 
empowered the Attorney General's Office to defend soil 
conservation districts while declining to require it to do so. 
In the view of the Task Force any requirement that the Attorney 
General defend municipalities would in effect constitute a 
delegation of his constitutional powers to municipalities, 
unjustifiable either in principle or in practice.  The Task Force 
believes that normal political contraints will induce most 
Attorneys General to desire to cooperate with municipal 
governments requesting their services, but believes that the 
Attorney General should remain free to refuse to defend cases. 
There are circumstances, for example, in which the magnitude of a 
case would impose a burden upon the Attorney General's Office 
which it is not equipped to discharge, or where the challenged 
municipal activity appears to be ultra vires municipal powers, or 
where the Attorney General might reasonably wish to seek a 
financial contribution to the costs of defense from the 
municipality as a condition to his participation.  Accordingly, 
the legislation recommended by the Task Force is permissive only. 

CONCLUSION 

In these conclusions and recommendations the Task Force is 
unanimous. 
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Appendix. B 

STATE   OF   MARYLAND 

iXZCUTlVZ   DEPARTMENT 

ANNAPOLiS.   MARvLANO   21-^04 

July 28,   1982 

George Liebmann, Esquire 
207 E. Redwood Street 
The Keyser Building 
Suite 703 
Baltimore, Maryland 21202 

Dear George: 

Officials of the Maryland Association of Counties 
and the Maryland Municipal League have shared with me local 
governments' general concern over the increasing number of 
assertions that certain traditional functions of local 
governments are subject to scrutiny under the federal anti- 
trust laws.  I share their concerns. Accordingly, I am 
creating the Governor's Task Force to Study Local Government 
Anti-Trust Liability-  By this letter, I am appointing you 
to serve as Chairman of that Task Force. 

The creation of the Task Force is a consequence of 
the weakening of local governments' "State action" defense 
to federal anti-trust claims resulting from the decision in 
the case of Community Communications Co. v. Boulder delivered 
by the Supreme Court of the United States on January 13, 1982. 
That decision has thrown into question the extent to which 
local governments are immune from federal anti-trust liability 
which could result from such traditional governmental activities 
as solid waste disposal, zoning, urban redevelopment, and 
taxicab regulation. The extent of that immunity may hinge on 
the State's delegation of regulatory authority to local govern- 
ment in those areas.  The question of local government immunity 
in the CATV area was clarified with remedial legislation 
enacted during the last General Assembly session. 



George Liebmann, Esquire 
July 28, 1982 
Page 2 

Consequently, I am charging the Task Force with the 
responsibility for identifying those areas of local govern- 
ment operations which are most subject to anti-trust scrutiny 
and for recommending legislation to preserve, as much as prac- 
ticable, the "State action" defense in those areas where it is 
needed and appropriate.  The Task Force is to report its 
findings and recommendations to me by December 1, 1982. 

The Task Force is to consult with interested private 
parties and their representatives and to consider matters 
brought to its attention by those private parties before 
submitting its report. 

I appreciate your willingness to accept this appoint- 
ment, and extend my good wishes for a productive work endeavor. 

Sinoerely, 



Appendix C 

SENATE       OF       MARYLAND 

31r0227 No.   629 28 

By: Senator Stone (Departmental - Governor's Task Force on Local 
Government Antitrust Liability) 

Introduced and read first time: February 14, 1983 
Assigned to: Constitutional and Public Law 

A BILL ENTITLED 

1 AN ACT concerning 

2 Local Government Powers - Planning and Zoning 

3 FOR the purpose of specifying that it is the policy of the 
4 General Assembly and of this  State  that  free business 
5 enterprise  and competition be limited by the planning and 
6 zoning controls implemented by local  government;  generally 
7 relating  to  local  government powers in regard to planning 
8 and zoning; and making provisions of this Act severable. 

9 BY adding to 

10 Article 23A - Corporations - Municipal 
11 Section 2(34) 
12 Annotated Code of Maryland 
13 (1981 Replacement Volume and 1982 Supplement) 

14 BY repealing and reenacting, with amendments, 

15 Article 25A - Chartered Counties of Maryland 
16 Section 5(X) 
17 Annotated Code of Maryland 
18 (1981 Replacement Volume and 1982 Supplement) 

19 BY repealing and reenacting, with amendments, 

20 Article 66B - Zoning and Planning 
21 Section 2.01 
22 Annotated Code of Maryland 
23 (1978 Replacement Volume and 1982 Supplement) 

24 BY adding to 

25 Article 66B - Zoning and Planning 
26 Section 4.01(d) 
27 Annotated Code of Maryland 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter deleted from existing law. 



2 SENATE BILL No. 629 

1 (1978 Replacement Volume and 1982 Supplement) 

2 BY adding to 

3 Article 66D - Maryland-National Capital Park and 
4 Planning Commission 
5 Section 7-108.1 
5 Annotated Code of Maryland 
7 (1978 Replacement Volume and 1982 Supplement) 

8 Preamble 

9 WHEREAS,  Decisions  of  the  Supreme  Court  in  Community 
10 Communications,  Inc.,  vs.  the  City  of Boulder and in City of 
11 Lafayette vs. Louisiana Power and Light Company have  subjected 
12 municipal governments to new unanticipated and, in some respects, 
13 unclear liabilities under the federal antitrust laws,- and 

1* WHEREAS,  Many  local  governments are potentially liable to 
15 suits under the federal antitrust  laws  in  areas  that  involve 
16 valid public policies  designed to protect public health and 
17 safety, the natural environment, the public fiscal situation, and 
18 other valid public  areas not  always  consistent with  free 
19 competition; and 

20 WHEREAS,  The  Governor's Task Force  on  Local Government 
21 Antitrust Liability has conducted  an examination  of  principal 
22 areas  of  local  government  activities potentially  exposed to 
23 antitrust liability, and has discussed the rationale  of various 
24 categories   of   local  government  activities  potentially 
25 inconsistent with competition; and 

26 WHEREAS, The General Assembly of Maryland  after  reviewing 
27 the  final report of the Task Force and its findings with respect 
28 to particular areas of  local  government  activities  and  after 
29 public hearings  on the Task Force recommendations, find that it 
30 is in the public interest with respect to certain such areas that 
31 the power and local governments to supplant or limit  competition 
32 or both be  confirmed  in the  light of the rationale for such 
33 regulations described in the report of the  Task  Force  and  its 
34 public hearings; and 

35 WHEREAS,  It is  the purpose of the General Assembly not to 
36 grant local governments powers  in  any  substantive  areas  not 
37 otherwise  granted them under existing law, and not to restrict 
38 local governments from executing powers granted them by existing 
39 law  but to  confirm existing powers  of local governments ?o 
40 supplant competition with respect to the subjectl dealt wito 
41 herein; now, therefore, •==**.  WXT-XI 

42 SECTION  1.  BE  IT  ENACTED  BY  THE  GENERAL  ASSEMBLY  or 
43 MARYLAND, That the Laws of Maryland read as follows: ASSEMBLY 0F 
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1 Article 23A - Corporations - Municipal 

2 2. 

3 The legislative body of every incorporated municipality  in 
4 this  State, except Baltimore City, by whatever name known, shall 
5 have general power to pass such ordinances not  contrary  to  the 
6 public  general  or public  local  laws  and the Constitution of 
7 Maryland as they may deem necessary in order to assure  the  good 
8 government of the municipality,  to protect and preserve the 
9 municipality's rights,  property,  and privileges,  to  preserve 

10 peace  and good order, to secure persons and property from danger 
11 and destruction,  and to protect  the health,   comfort   and 
12 convenience  of  the citizens of the municipality; but nothing in 
13 this article shall be construed to authorize the legislative body 
14 of any incorporated municipality to pass any ordinance which is 
15 inconsistent  or  in conflict with  any  ordinance,  rule  or 
16 regulation passed, ordained or adopted by  the Maryland-National 
17 Capital  Park and Planning Commission and the Washington Suburban 
18 Sanitary Commission, and nothing in this article shall  be  taken 
19 or  construed to affect, change, modify, limit or restrict in any 
20 manner any of the corporate powers of the Mayor and City Council 
21 of Baltimore which it now has or which hereafter may be granted 
22 to it. 

23 In addition to, but not in substitution of, the powers which 
24 have been, or may hereafter be, granted to it,  such  legislative 
25 body also  shall have  the  following express ordinance-making 
26 powers: 

27 (34) (I)  IT HAS BEEN AND SHALL  CONTINUE  TO  BE  THE 
28 POLICY OF THIS STATE THAT THE ORDERLY DEVELOPMENT AND USE OF LAND 
29 AND   STRUCTURES   REQUIRES   COMPREHENSIVE   REGULATION  THROUGH 
30 IMPLEMENTATION OF PLANNING AND ZONING CONTROLS. 

31 (II)  IT HAS BEEN AND SHALL CONTINUE TO  BE  THE 
32 POLICY  OF  THIS STATE THAT PLANNING AND ZONING CONTROLS SHALL BE 
33 IMPLEMENTED BY LOCAL GOVERNMENT. 

34 (III)  TO ACHIEVE THE PUBLIC  PURPOSES  OF  THIS 
35 REGULATORY  SCHEME,  THE  GENERAL  ASSEMBLY RECOGNIZES THAT LOCAL 
36 GOVERNMENT  ACTION WILL  LIMIT  FREE  BUSINESS  ENTERPRISE   AND 
37 COMPETITION BY OWNERS AND USERS OF PROPERTY. 

38 (IV)  IT  IS  THE POLICY OF THE GENERAL ASSEMBLY 
39 AND OF THIS STATE THAT COMPETITION AND  ENTERPRISE  SHALL  BE  SO 
40 LIMITED  FOR  THE  ATTAINMENT OF THE-PURPOSES OF THE STATE POLICY 
41 FOR IMPLEMENTING PLANNING AND ZONING CONTROLS  AS  SET  FORTH  IN 
42 THIS ARTICLE AND ELSEWHERE IN THE PUBLIC LOCAL AND PUBLIC GENERAL 
43 LAW. 

44 Article 25A - Chartered Counties of Maryland 

45 5. 
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1 
2 
3 
4 

The following enumerated express powers are granted to and 
conferred upon any county or counties which hereafter form a 
charter under the provisions of Article 11A of the Constitution, 
that is to say: 

6 
7 
8 
9 

10 
11 
12 

13 
14 
15 
16 

17 
13 
19 
20 

21 
22 
23 

24 
25 
26 
27 

(X) 

(1) (1) To enact local laws, for the protection and 
promotion of public safety, health, morals, and welfare, relating 
to zoning and planning including the power to provide for the 
right of appeal of any matter arising under such planning and 
zoning laws to the circuit court except as is provided in § 5(U) 
of this article. Any decision of the circuit court may be 
appealed to the Court of Special Appeals. 

[(2)] (II)  To provide by ordinance that a violation 
of a zoning law or regulation enacted under this section may be a 
civil zoning violation.  The violation shall be enforced as 
provided in Article 66B, § 7.01(c) of the Code. 

(2) (I) IT HAS BEEN AND SHALL CONTINUE TO BE THE 
POLICY OF THIS STATE THAT THE ORDERLY DEVELOPMENT AND USE OF LAND 
AND STRUCTURES REQUIRES COMPREHENSIVE REGULATION THROUGH 
IMPLEMENTATION OF PLANNING AND ZONING CONTROLS. 

(II) IT HAS BEEN AND SHALL CONTINUE TO BE THE 
POLICY OF THIS STATE THAT PLANNING AND ZONING CONTROLS SHALL BE 
IMPLEMENTED BY LOCAL GOVERNMENT. 

(III) TO ACHIEVE THE PUBLIC PURPOSES OF THIS 
REGULATORY SCHEME, THE GENERAL ASSEMBLY RECOGNIZES THAT LOCAL 
GOVERNMENT ACTION WILL LIMIT FREE BUSINESS ENTERPRISE AND 
COMPETITION BY OWNERS AND USERS OF PROPERTY. 

28 (IV)  IT IS THE POLICY OF THE  GENERAL  ASSEMBLY 
29 AND  OF  THIS  STATE  THAT COMPETITION AND ENTERPRISE SHALL BE SO 
30 LIMITED FOR THE ATTAINMENT OF THE PURPOSES OF  THE  STATE  POLICY 
31 FOR  IMPLEMENTING  PLANNING  AND  ZONING CONTROLS AS SET FORTH IN 
32 THIS ARTICLE AND ELSEWHERE IN THE PUBLIC LOCAL AND PUBLIC GENERAL 
33 LAW. 

34 Article 66B - Zoning and Planning 

35 2.01. 

36 (A)  For the purpose  of promoting the health,  security, 
37 general welfare, and morals of the community, the mayor and city 
38 council of Baltimore City are hereby empowered to  regulate  and 
39 restrict the height, number of stories, and size of buildings and 
40 other structures,  the percentage of lot that may be occupied, 
41 off-street parking, the size of yards,  courts,  and other open 
42 spaces,  the density of population, and the location and use of 
43 buildings, signs,  structures,  and  land  for  trade,  industry, 
44 residence, or other purposes. 
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1 (B) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
2 THIS STATE THAT THE ORDERLY  DEVELOPMENT  AND  USE  OF  LAND  AND 
3 STRUCTURES     REQUIRES    COMPREHENSIVE    REGULATION    THROUGH 
4 IMPLEMENTATION OF PLANNING AND ZONING CONTROLS. 

5 (2)  IT HAS BEEN AND SHALL CONTINUE TO BE  THE  POLICY 
6 OF  THIS  STATE  THAT  PLANNING  AND  ZONING  CONTROLS  SHALL  BE 
7 IMPLEMENTED BY LOCAL GOVERNMENT. 

8 (3)  TO ACHIEVE THE PUBLIC PURPOSES OF THIS REGULATORY 
9 SCHEME, THE GENERAL ASSEMBLY  RECOGNIZES  THAT  LOCAL  GOVERNMENT 

10 ACTION  WILL  LIMIT  FREE  BUSINESS ENTERPRISE AND COMPETITION BY 
11 OWNERS AND USERS OF PROPERTY. 

12 (4)  IT IS THE POLICY OF THE GENERAL ASSEMBLY  AND  OF 
13 THIS  STATE  THAT  COMPETITION AND ENTERPRISE SHALL BE SO LIMITED 
14 FOR THE ATTAINMENT OF  THE  PURPOSES  OF  THE  STATE  POLICY  FOR 
15 IMPLEMENTING  PLANNING AND  ZONING CONTROLS AS SET FORTH IN THIS 
16 ARTICLE AND ELSEWHERE IN THE PUBLIC LOCAL AND PUBLIC GENERAL LAW. 

17 4.01. 

18 (D) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
19 THIS  STATE  THAT  THE  ORDERLY  DEVELOPMENT  AND USE OF LAND AND 
20 STRUCTURES    REQUIRES    COMPREHENSIVE    REGULATION     THROUGH 
21 IMPLEMENTATION OF PLANNING AND ZONING CONTROLS. 

22 (2)  IT  HAS  BEEN AND SHALL CONTINUE TO BE THE POLICY 
23 OF  THIS  STATE  THAT  PLANNING  AND  ZONING  CONTROLS  SHALL  BE 
24 IMPLEMENTED BY LOCAL GOVERNMENT. 

25 (3)  TO ACHIEVE THE PUBLIC PURPOSES OF THIS REGULATORY 
26 SCHEME,  THE  GENERAL ASSEMBLY  RECOGNIZES THAT LOCAL GOVERNMENT 
27 ACTION WILL LIMIT FREE BUSINESS  ENTERPRISE  AND  COMPETITION  BY 
28 OWNERS AND USERS OF PROPERTY. 

29 (4)  IT  IS  THE POLICY OF THE GENERAL ASSEMBLY AND OF 
30 THIS STATE THAT COMPETITION AND ENTERPRISE SHALL  BE  SO  LIMITED 
31 FOR  THE  ATTAINMENT  OF  THE  PURPOSES  OF  THE STATE POLICY FOR 
32 IMPLEMENTING PLANNING AND ZONING CONTROLS AS SET  FORTH  IN  THIS 
33 ARTICLE AND ELSEWHERE IN THE PUBLIC LOCAL AND PUBLIC GENERAL LAW. 

34 Article 66D - Maryland-National Capital Park and 
35 Planning Conunission 

36 7-108.1. 

37 (A)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF THIS 
38 STATE THAT 1HE ORDERLY DEVELOPMENT AND USE OF LAND AND STRUCTURES 
39 REQUIRES   COMPREHENSIVE  REGULATION  THROUGH  IMPLEMENTATION  OF 
40 PLANNING AND ZONING CONTROLS. 

41 (B)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF THIS 
42 STATE THAT PLANNING AND ZONING CONTROLS SHALL BE  IMPLEMENTED  BY 
43 LOCAL GOVERNMENT. 
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1 (C)  TO  ACHIEVE  THE  PUBLIC  PURPOSES  OF  THIS REGULATORY 
2 SCHEME, THE GENERAL ASSEMBLY  RECOGNIZES  THAT  LOCAL  GOVERNMENT 
3 ACTION  WILL  LIMIT  FREE  BUSINESS ENTERPRISE AND COMPETITION BY 
4 OWNERS AND USERS OF PROPERTY. 

5 (D)  IT IS THE POLICY OF THE GENERAL ASSEMBLY  AND  OF  THIS 
6 STATE THAT COMPETITION AND ENTERPRISE SHALL BE SO LIMITED FOR THE 
7 ATTAINMENT  OF  THE PURPOSES OF THE STATE POLICY FOR IMPLEMENTING 
8 PLANNING AND ZONING CONTROLS AS SET FORTH  IN  THIS  ARTICLE  AND 
9 ELSEWHERE IN THE PUBLIC LOCAL AND PUBLIC GENERAL LAW. 

10 (E)  THE  POWERS  GRANTED TO THE COMMISSION PURSUANT TO THIS 
11 SECTION SHALL NOT BE CONSTRUED: 

12 (1)  TO  GRANT  TO  THE  COMMISSION  POWERS   IN   ANY 
13 SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE COMMISSION BY OTHER 
14 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

15 (2)  TO  RESTRICT  THE  COMMISSION FROM EXERCISING ANY 
16 POWER GRANTED TO THE COMMISSION BY OTHER PUBLIC GENERAL OR PUBLIC 
17 LOCAL LAW OR OTHERWISE; NOR 

18 (3)  TO AUTHORIZE THE COMMISSIONER  ITS  OFFICERS  TO 
19 ENGAGE  IN  ANY ACTIVITY WHICH IS BEYOND THEIR POWER UNDER OTHER 
20 PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

21 SECTION 2.  AND BE IT FURTHER ENACTED, That if any provision 
22 of  this Act or  the  application  thereof  to  any person  or 
23 circumstance is held invalid for any reason, the invalidity shall 
24 not  affect the other provisions or any other application of this 
25 Act which can be given effect without the invalid provisions  or 
26 application,  and  to this end all the provisions of this Act are 
27 declared to be severable. 

28 SECTION 3.  AND BE IT FURTHER ENACTED, That this  Act  shall 
29 take effect July 1, 1983. 
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Assigned to: Constitutional and Public Law 

A BILL ENTITLED 

1 AN ACT concerning 

2 Special Districts and Authorities - Public Policy 
3 of the State Regarding Economic Competition 

4 FOR the purpose of  specifying that it is the public policy of 
5 this  State  that  governmental   agencies  provided  with 
6 authority and powers to regulate and engage in the alcoholic 
7 beverages industry may exercise such authority and powers in 
8 such  a manner that free economic competition is supplanted 
9 or limited; specifying that it is the public policy of this 

10 State  that  certain  industrial development authorities may 
11 exercise certain powers in such a manner that free  economic 
12 competition  is supplanted or limited; specifying that it is 
13 the public  policy of this  State  that  certain housing 
14 authorities may  exercise  certain powers in such a manner 
15 that free economic competition  is  supplanted  or  limited; 
16 specifying that  it is the public policy of this State that 
17 soil conservation districts may exercise powers  in  such  a 
18 manner that free  economic  competition  is  supplanted or 
19 limited; making stylistic changes; generally relating to the 
20 exercise of power and authority which  supplants  or  limits 
21 free  economic   competition  by  governmental  units  and 
22 agencies; and providing that provisions  of  this  Act  are 
23 severable. 

24 BY repealing and reenacting, with amendments, 

25 Article 2B - Alcoholic Beverages 
26 Section 1 
27 Annotated Code of Maryland 
28 (1981 Replacement Volume and 1982 Supplement) 

29 BY adding to 

30 Article 41 - Governor - Executive and Administrative 
31 Departments 
32 Section 266B(d) 
33 Annotated Code of Maryland 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter deleted from existing law. 
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1 (1978 Replacement Volume and 1982 Supplement) 

2 BY repealing and reenacting, with amendments, 

3 Article 41 - Governor - Executive and Administrative 
4 Departments 
5 Section 266C(f) and (1) 
6 Annotated Code of Maryland 
7 (1978 Replacement Volume and 1982 Supplement) 

8 BY repealing and reenacting, with amendments, 

9 Article 44A - Housing Authorities 
10 Section 2, 8A, 8B, 8C, and 8D 
11 Annotated Code of Maryland 
12 (1980 Replacement Volume and 1982 Supplement) 

13 BY adding to 

14 Article 44A - Housing Authorities 
15 Section 8(i) 
16 Annotated Code of Maryland 
17 (1980 Replacement Volume and 1982 Supplement) 

18 BY adding to 

19 Article - Agriculture 
20 Section 8-102(e) and 8-306(a)(20) and (21) 
21 Annotated Code of Maryland 
22 (1974 Volume and 1982 Supplement) 

23 BY repealing and reenacting, with amendments, 

24 Article - Agriculture 
25 Section 8-306(a)(17), (18), and (19) 
26 Annotated Code of Maryland 
27 (1974 Volume and 1982 Supplement) 

28 Preamble 

29 WHEREAS,   Decisions of  the  Supreme  Court  in Community 
30 Communications, Inc., vs. the City of Boulder  and  in City of 
31 Lafayette  vs.  Louisiana Power and Light Company have subjected 
32 municipal governments to new unanticipated and, in some respects, 
33 unclear liabilities under the federal antitrust laws; and 

34 WHEREAS, Many local governments are  potentially  liable  to 
35 suits under the  federal  antitrust  laws in areas that involve 
36 valid public policies designed  to protect public health  and 
37 safety, the natural environment, the public fiscal situation, and 
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1 other  valid public  areas not always consistent with free 
2 competition; and 

3 WHEREAS, The  Governor's  Task Force  on  Local  Government 
4 Antitrust Liability has conducted an examination of principal 
5 areas of  local  government activities potentially exposed  to 
6 antitrust liability,  and has discussed the rationale of various 
7 categories  of   local   government   activities   potentially 
8 inconsistent with competition; and 

9 WHEREAS,  The General  Assembly of Maryland after reviewing 
10 the final report of the Task Force and its findings with respect 
11 to particular  areas  of  local  government activities and after 
12 public hearings on the Task Force recommendations, find  that  it 
13 is in the public interest with respect to certain such areas that 
14 the power of local governments to supplant or limit competition 
15 or both be confirmed in the  light  of  the  rationale  for  such 
16 regulations described  in the  report of the Task Force and its 
17 public hearings; and 

18 WHEREAS, It is the purpose of the General  Assembly not  to 
19 grant  local  governments powers  in  any  substantive areas not 
20 otherwise granted them under existing law, and not  to  restrict 
21 local  governments from executing powers granted them by existing 
22 law, but to confirm  existing powers  of  local  governments  to 
23 supplant competition with  respect  to the subjects dealt with 
24 herein; now, therefore, 

25 SECTION  1.  BE  IT  ENACTED  BY  THE  GENERAL  ASSEMBLY  OF 
26 MARYLAND, That the Laws of Maryland read as follows: 

27 Article 2B - Alcoholic Beverages 

28 1. 

29 (A) (1)  It  is hereby declared as the policy of the State 
30 that it is necessary to regulate  and control  the  manufacture, 
31 sale,  distribution,  transportation  and  storage  of  alcoholic 
32 beverages within this  State   and  the   transportation   and 
33 distribution of alcoholic beverages into and out of this State to 
34 obtain  respect  and obedience  to law and to foster and promote 
3 5 terape r anc e. 

36 (2)  It is hereby declared to be the  legislative 
37 intent that such policy will be carried out in the best public 
38 interest by empowering the Comptroller of the Treasury, the State 
39 Appeal Board, the various local boards of  license  commissioners 
40 and liquor control boards,  all enforcement officers and the 
41 judges and clerks of the various courts of this State with 
42 sufficient authority to administer and enforce the provisions of 
43 this article. 

44 (3)  The  restrictions,  regulations,  provisions  and 
45 penalties contained  in this  article  are  for the protection, 
46 health, welfare and safety of the people of this State. 
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1 (4)  It shall also be the policy of the State  to  tax 
2 alcoholic beverages as provided in this article, and to deny to 
3 any political subdivision in this State the power or authority, 
4 either by public general law or by public local law, to impose 
5 any tax on distilled spirits, beer, wine and all other alcoholic 
6 beverages on and after July 1, 1955. 

7 (B) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
8 THIS STATE TO AUTHORIZE THE EXERCISE OF THE POWERS AND  AUTHORITY 
9 PROVIDED  BY  THIS  ARTICLE  FOR  THE PURPOSE OF SUPPLANTING FREE 

10 ECONOMIC COMPETITION BY REGULATING OR ENGAGING  IN  THE  SALE  OR 
11 DISTRIBUTION  OF ALCOHOLIC  BEVERAGES OR BOTH IN ORDER TO OBTAIN 
12 RESPECT AND OBEDIENCE TO LAW, TO FOSTER AND  PROMOTE  TEMPERANCE, 
13 TO   PREVENT   DECEPTIVE,  DESTRUCTIVE,  AND  UNETHICAL  BUSINESS 
14 PRACTICES, AND TO PROMOTE THE GENERAL WELFARE OF ITS CITIZENS  BY 
15 CONTROLLING THE SALE AND DISTRIBUTION OF ALCOHOLIC BEVERAGES. 

16 (2)  THE  OFFICIALS  AND  AGENCIES  GRANTED POWERS AND 
17 AUTHORITY BY THIS ARTICLE TO REGULATE AND ENGAGE IN THE ALCOHOLIC 
18 BEVERAGES INDUSTRY MAY  SUPPLANT  FREE  ECONOMIC  COMPETITION  BY 
19 REGULATING  AND ENGAGING IN THE SALE OR DISTRIBUTION OF ALCOHOLIC 
20 BEVERAGES OR BOTH ON AN  EXCLUSIVE  BASIS  AS  PROVIDED  IN  THIS 
21 ARTICLE   AND   MAY ADOPT  AND  ENFORCE  RULES  AND  REGULATIONS 
22 AUTHORIZED BY THIS ARTICLE  NOTWITHSTANDING  ANY  ANTICOMPETITIVE 
23 EFFECT. 

24 (3)  THE  POWERS  GRANTED  TO  ANY  OFFICIAL OR AGENCY 
25 PURSUANT TO THIS SUBSECTION SHALL NOT BE CONSTRUED: 

26 (I)  TO GRANT TO THE OFFICIAL OR  AGENCY  POWERS 
27 IN  ANY SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE OFFICIAL OR 
28 AGENCY BY OTHER PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

29 (II)  TO RESTRICT THE OFFICIAL  OR  AGENCY  FROM 
30 EXERCISING  ANY  POWER GRANTED TO THE OFFICIAL OR AGENCY BY OTHER 
31 PUBLIC GENERAL OR PUBLIC LOCAL LAW OR OTHERWISE; NOR 

32 (III)  TO AUTHORIZE THE OFFICIAL  OR  AGENCY  OR 
33 OFFICERS  OF THE AGENCY TO ENGAGE IN ANY ACTIVITY WHICH IS BEYOND 
34 THEIR POWER UNDER OTHER PUBLIC GENERAL LAW, PUBLIC LOCAL LAW,  OR 
35 OTHERWISE. 

36 Article 41 - Governor - Executive and Administrative 
37 Departments 

38 266B. 

39 (D)  IT  IS  THE POLICY OF THIS STATE TO PERMIT THE EXERCISE 
40 OF THE POWERS GRANTED BY THIS SUBTITLE IRRESPECTIVE OF  THE  FACT 
41 THAT   SUCH ACTIVITIES  MAY  SUPPLANT  OR  LIMIT  FREE  ECONOMIC 
42 COMPETITION. 

43 266C. 



SENATE BILL No. 635 = 

1 (f)(1) (I)  An Authority shall be created and operated,  and 
2 its powers exercised,  solely to  accomplish 1 or more of the 
3 legislative purposes set forth in this subtitle. 

4 (II)  The incorporating county or municipality 
5 may utilize the Authority's exercise of its powers to accomplish 
6 1 or more of the legislative purposes. 

7 (2)  AN  AUTHORITY  OR   INCORPORATING   COUNTY   OR 
8 MUNICIPALITY  MAY  EXERCISE ITS POWERS IRRESPECTIVE OF ANY EFFECT 
9 ON FREE ECONOMIC COMPETITION. 

10 (1) (1)  For the purposes of this subtitle, each county and 
11 municipality  is deemed to have all of the powers and discretion 
12 granted in this section to  industrial  development  authorities, 
13 INCLUDING  THE POWER TO MAKE LOANS TO PRIVATE ENTERPRISES ENGAGED 
14 IN COMPETITION WITH ENTERPRISES NOT RECEIVING THE LOANS. 

15 (2)  THE POWERS GRANTED TO BALTIMORE CITY PURSUANT  TO 
16 THIS SECTION SHALL NOT BE CONSTRUED: 

17 (I)  TO  GRANT  TO  BALTIMORE CITY POWERS IN ANY 
18 SUBSTANTIVE AREA NOT OTHERWISE  GRANTED  TO  THE  CITY  BY  OTHER 
19 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

20 (II)  TO  RESTRICT  THE CITY FROM EXERCISING ANY 
21 POWER GRANTED TO THE CITY BY OTHER PUBLIC GENERAL OR PUBLIC LOCAL 
22 LAW OR OTHERWISE; NOR 

23 (III)  TO AUTHORIZE THE CITY OR ITS OFFICERS  TO 
24 ENGAGE  IN  ANY  ACTIVITY WHICH IS BEYOND THEIR POWER UNDER OTHER 
25 PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

26 Article 44A - Housing Authorities 

27 2. 

28 It is hereby declared, (a) that there  exist  in  the  State 
29 insanitary or unsafe dwelling accommodations and that persons of 
30 low income are forced to reside  in  such  insanitary  or unsafe 
31 accommodations; that within the State there is a shortage of safe 
32 or  sanitary dwelling accommodations  available  at rents which 
33 persons of low income can afford and that such persons are forced 
34 to occupy overcrowded and congested dwelling accommodations; that 
35 the aforesaid condition [cause] CAUSES an increase in and  spread 
36 of disease  and crime  and [constitute] CONSTITUTES a menace to 
37 health, safety, morals and welfare of the residents of the  State 
38 and impair economic  values;  that these conditions necessitate 
39 excessive and disproportionate expenditures of public  funds  for 
40 crime prevention and punishment, public health and safety, fire 
41 and accident protection,  and  other  public  services  and 
42 facilities;  (b) that these slum areas cannot be cleared, nor can 
43 the shortage of safe and sanitary dwellings for persons  of  low 
44 income  be relieved, through the operation of private enterprise, 
45 and that the construction of housing projects for persons of  low 
46 income  (as herein defined)  would therefore not be competitive 
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1 with private enterprise; (c) that the clearance,  replanning and 
2 reconstruction of the areas in which insanitary or unsafe housing 
3 conditions exist and the providing of safe and sanitary dwelling 
4 accommodations for persons of low income  are public uses  and 
5 purposes for which public money may be spent and private property 
6 acquired;  that it is in the public interest that work on such 
7 projects be commenced as soon as possible  in order to ^ relieva 
8 unemployment which now constitutes an emergency; (D) THAT IT IS 
9 THE POLICY OF THIS STATE TO  SUPPLANT  AND  LIMIT  FREE  ECONOMIC 

10 COMPETITION  IN  ORDER  TO  PROVIDE  SAFE,  SANITARY,  AND DECENT 
11 HOUSING FOR THE CITIZENS OF THIS STATE; and the necessity in  the 
12 public interest for the provisions hereinafter enacted, is hereby 
13 declared as a matter of legislative determination. 

14 8. 

15 An  authority  shall  constitute a public body corporate and 
16 politic, exercising public and essential governmental  functions, 
17 and having all  the powers necessary or convenient to carry out 
18 and effectuate the purposes  and provisions  of  this  article, 
19 including the  following powers  in  addition  to others herein 
20 granted: 

21 (I) (1)  TO EXERCISE ITS POWERS AS GRANTED BY THIS -ARTICLE, 
22 IRRESPECTIVE  OF  THE  FACT  THAT SUCH ACTIVITIES MAY SUPPLANT OR 
23 LIMIT FREE ECONOMIC COMPETITION. 

24 (2)  THE POWERS GRANTED TO AN  AUTHORITY  PURSUANT  TO 
25 THIS SUBSECTION SHALL NOT BE CONSTRUED: 

26 (I)  TO  GRANT  TO  THE  AUTHORITY POWERS IN ANY 
27 SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE AUTHORITY BY  OTHER 
28 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

29 (II)  TO  RESTRICT THE AUTHORITY FROM EXERCISING 
30 ANY POWER GRANTED TO THE AUTHORITY BY  OTHER  PUBLIC  GENERAL  OR 
31 PUBLIC LOCAL LAW OR OTHERWISE; NOR 

32 (HI)  TO   AUTHORIZE   THE   AUTHORITY  OR  ITS 
33 OFFICERS TO ENGAGE IN ANY ACTIVITY WHICH IS  BEYOND  THEIR  POWER 
34 UNDER  OTHER  PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

35 BA. 

36 (a)  It is hereby  found and declared that  there  exists 
37 within Montgomery County a critical shortage of decent, safe and 
38 sanitary dwelling accommodations  available  either  to  rent  or 
39 purchase which persons of eligible income can afford and that, as 
40 a result,  such persons  are  forced to occupy overcrowded and 
41 congested dwelling accommodations, or are required to pay an 
42 inordinate  share of their income for shelter; that the aforesaid 
43 conditions necessitate excessive and disproportional expenditures 
44 of public funds for public health and safety, fire  and  accident 
45 protection,  and other public services and facilities; that there 
46 exists within Montgomery County a public  emergency  caused by, 
47 among  other things,  rapidly  escalating  construction  costs. 
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1 operating and maintenance expenses,  and  the  increase  in 
2 conversions  of  existing  rental  facilities  to  condominium 
3 projects; that the problems created by or resulting from these 
4 inflationary conditions and conversions are many and serious and 
5 include major displacement of large numbers of tenants, including 
6 elderly or handicapped individuals, from their dwelling units, 
7 scarcity of  low  and moderate income units on the market when 
8 demand for such units is increasing, inadequate numbers of rental 
9 units available, planned or under construction to replace  the 

10 rental units being converted to condominiums and frustration of 
11 general plan  concepts  of balanced housing mix  and  adequate 
12 provision for housing needs of all economic segments of the 
13 community;  that the shortage of decent,  safe  and sanitary 
14 dwellings cannot wholly be relieved through the operation of 
15 private enterprise; and that the construction of housing for 
16 persons of eligible income,  and/or the expenditure of public 
17 funds to assist in securing the production or  availability  of 
18 such housing for the purposes set forth in this subsection are, 
19 therefore, not competitive with private enterprise; and that the 
20 necessity for such housing and the expenditure of public funds in 
21 the public  interest, for the purposes stated and the provisions 
22 hereinafter enacted,  are hereby declared as  a  matter  o^ 
23 legislative determination to be valid public purposes. 

24 (b) (1)  In Montgomery County, the public body corporate and 
25 politic established pursuant to this article, heretofore known as 
26 the housing authority of Montgomery County, shall be known as the 
27 Housing Opportunities Commission of Montgomery County and shall 
28 have seven commissioners appointed and exercising the powers  and 
29 duties as set forth in this article. 

30 (2)  The County Executive,  with the approval of the 
31 County Council, shall appoint or remove the commissioners of  the 
32 Housing Opportunities Commission. 

33 (3)  After June 30, 1982, the County Council, prior to 
34 approval  of each appointment to the Commission, shall conduct a 
35 public  interview of the  County  Executive's  nominee   for 
36 appointment to the Commission. 

37 (4)  The commissioners  shall be appointed for a term 
38 of office of five years. 

39 (c)  The Housing Opportunities Commission of Montgomery 
40 County shall[,  in]  CONSTITUTE A PUBLIC BODY CORPORATE AND 
41 POLITIC, EXERCISING PUBLIC AND ESSENTIAL GOVERNMENTAL  FUNCTIONS, 
42 AND  HAVING ALL  THE POWERS NECESSARY OR CONVENIENT TO CARRY OUT 
43 AND EFFECTUATE THE PURPOSES AND PROVISIONS OF THIS  ARTICLE.   IN 
44 addition to the powers enumerated in this article, THE COMMISSION 
45 SHALL have the authority to exercise all or any part or 
46 combination of such powers to provide for housing or housing 
47 projects  for persons of eligible income; provided, however, that 
48 the exercise of such power is pursuant to and in accordance with 
49 local  law or a contract or contracts with Montgomery County. For 
50 purposes of this section, the phrase "persons of eligible income" 
51 shall mean persons who individually or as part of a family unit 
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1 lack sufficient income or assets (as determined by the Montgomery 
2 County Executive or his designee)  to enable them,  without 
3 financial assistance,  to  live  in decent,  safe  and  sanitary 
4 dwellings without overcrowding.  With respect to the elderly or 
5 handicapped or persons and families with other special needs, the 
6 meaning of the phrase  "persons of eligible income  may be 
7 adjusted by the County Executive or his designee, if other 
8 criteria are considered more appropriate in achieving the public 
9 purposes   stated  in  subsection  (a)  of  this  section.   The 
10 determination of persons of eligible  income by the County 
11 Executive under this section is conclusive of the matters 
12 determined.  The County Executive  may  amend  the  meaning  of 
13 "persons  of eligible  income"  by  issuing a proposed executive 
14 regulation.  The regulation will become effective  only  after  a 
15 public hearing held in accordance with procedures established by 
16 the County Council. 

17 (d)  In addition to the powers enumerated in this article 
18 and  any powers  given by Montgomery County by local law, the 
19 Housing Opportunities Commission of Montgomery  County,   in 
20 providing housing  for persons of eligible income in accordance 
21 with subsection (c) above, shall have the following powers: 

22 (1)  To make mortgage  loans  and make  rent  subsidy 
23 payments to persons of eligible income. 

24 (2)  To make construction loans and long-term mortgage 
25 loans  to  any person,  firm,  partnership,  association,  joint 
26 venture, or corporation, public or private,  to produce  housing 
27 for persons of eligible income. 

28 (3)  To purchase mortgages  secured by housing for 
29 persons of eligible income. 

30 (E) (1)  IN  ADDITION  TO  THE  POWERS  ENUMERATED  IN  THIS 
31 ARTICLE,  THE  HOUSING  OPPORTUNITIES COMMISSION MAY EXERCISE ITS 
32 POWERS AS GRANTED BY THIS ARTICLE IRRESPECTIVE OF THE  FACT  THAT 
33 SUCH  ACTIVITIES MAY SUPPLANT OR LIMIT FREE ECONOMIC COMPETITION. 

34 (2)  THE POWERS GRANTED TO THE  HOUSING  OPPORTUNITIES 
35 COMMISSION PURSUANT TO THIS SUBSECTION SHALL NOT BE CONSTRUED: 

36 (I)  TO  GRANT  TO  THE COMMISSION POWERS IN ANY 
37 SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE COMMISSION BY OTHER 
38 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

39 (II)  TO RESTRICT THE COMMISSION FROM EXERCISING 
40 ANY POWER GRANTED TO THE COMMISSION BY OTHER  PUBLIC  GENERAL  OR 
41 PUBLIC LOCAL LAW OR OTHERWISE; NOR 

42 (HI)  TO  AUTHORIZE   THE  COMMISSION  OR  ITS 
43 OFFICERS TO ENGAGE IN ANY ACTIVITY WHICH IS  BEYOND  THEIR  POWER 
44 UNDER  OTHER  PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

45 [(e)l (F)  For purposes of this section, the phrase "housing 
46 or housing project for persons of eligible  income"  means any 
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1 undertaking or project,  or portion thereof, including lands, 
2 buildings and improvements, real, mixed and personal  properties 
3 or  interest therein that is planned, acquired, owned, developed, 
4 constructed,  reconstructed,  rehabilitated  or  improved  for 
5 purposes of providing dwelling accommodations  a substantial 
5 portion of which accommodations shall be for persons of eligible 
7 income,  and such streets, roads, sewer and waterlines and other 
8 supporting public and private facilities intended for commercial, 
9 educational, cultural, recreational,  community or other civic 

10 purposes  as  may be  deemed necessary  for  sound community 
11 development.  The phrase  "substantial  portion"  means  that  50 
12 percent or more  of  the dwelling accommodations are initially 
13 occupied, after financing for such project  is  provided by the 
14 Housing Opportunities Commission, by persons of eligible income, 
15 or that 20 percent or more of the dwelling accommodations are for 
16 low income persons assisted or who are eligible to be assisted 
17 with  federal  subsidies. If the owners of the project certify to 
18 the Housing Opportunities Commission that they will  make  their 
19 best efforts to comply with this section, the "substantial" 
20 requirement is considered satisfied for purposes of this section. 

21 [(f)] (G) (1)  In this section "assisted family housing" has 
22 the definition provided by the Montgomery County government. 

23 (2)  The Housing Opportunities Commission shall hold a 
24 public hearing on its proposed assisted family housing. 

25 (3)  The public hearing  shall  be publicized by  a 
26 display advertisement  in 2 newspapers of general circulation in 
27 Montgomery County at least 15 days prior to the public  hearing. 

28 (4)  The Housing Opportunities Commission, subsequent 
29 to the public hearing, shall issue a report of its finding and 
30 conclusions on its proposed assisted family housing which was the 
31 subject of the public hearing. 

32 [(g)] (H) (1)  Before December  1 of each year, the Housing 
33 Opportunities Commission shall issue an annual  financial  report 
34 for the previous fiscal year based on a certified audit. 

35 (2)  A  summary of the report shall be published in at 
36 least two newspapers of general circulation in Montgomery County. 

37 [(h)] (I) (1)  The Housing Opportunities  Commission  shall 
38 submit  its proposed budget to the Montgomery County Council by 
39 May 1 of each year. 

40 (2) The public shall have an appropriate opportunity 
41 to comment on the proposed budget of the Housing Opportunities 
42 Commission. 

43 (3)  The Montgomery County Executive and Council may 
44 require and select an independent public  accountant or firm 
45 certified as such in Maryland to perform an  audit of the books of 
46 the Housing Opportunities Commission who shall be paid out of the 
47 operating budget of the Commission. 
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8B. 

2 (a)  It is hereby found and declared that there exists 
3 within Baltimore City a critical shortage of decent, safe and 
4 sanitary dwelling accommodations available either to rent or 
5 purchase which persons of eligible income can afford and that, as 
6 a result,  such persons are forced to occupy overcrowded and 
7 congested dwelling accommodations, or are required to pay an 
8 inordinate share of their income for shelter; that the aforesaid 
9 conditions   necessitate   excessive   and   disproportionate 

10 expenditures of public funds for public health and safety, fire 
11 and accident protection,  and  other  public  services  and 
12 facilities;  that the shortage of decent,  safe and sanitary 
13 dwellings cannot wholly be relieved through the operation of 
14 private enterprise;  and that the construction of housing for 
15 persons of eligible income,  and/or  the  expenditure  of public 
16 funds to assist in securing the production of such housing are, 
17 therefore, not competitive with private enterprise; and that  the 
18 necessity  for  such construction  and the expenditure of public 
19 funds in the public interest,  for the provisions hereinafter 
20 enacted,   are  hereby declared  as  a matter  of  legislative 
21 determination to be valid public purposes. 

22 (b)  The housing authority of  Baltimore  Cityf,  in]  SHALL 
23 CONSTITUTE A PUBLIC BODY CORPORATE AND POLITIC, EXERCISING PUBLIC 
24 AND  ESSENTIAL  GOVERNMENTAL FUNCTIONS, AND HAVING ALL THE POWERS 
25 NECESSARY OR CONVENIENT TO CARRY OUT AND EFFECTUATE THE  PURPOSES 
26 AND  PROVISIONS  OF  THIS  ARTICLE.   IN  addition  to the powers 
27 enumerated in this  article,  [shall have  the  authority]  THE 
28 HOUSING AUTHORITY  IS AUTHORIZED to exercise all or any part or 
29 combination of such powers to provide  for housing or housing 
30 projects for persons of eligible income. 

31 (c)  In addition to the powers enumerated in this article 
32 and any powers given by  local  law,  the housing  authority of 
33 Baltimore  City,  in providing housing  for persons of eligible 
34 income in accordance with subsection (b) above,  shall  have  the 
35 following powers: 

36 (1)  Within  its  area  of operation: to make mortgage 
37 loans and make rent subsidy payments to persons of eligible 
38 income. 

39 (2)  Within  its  area  of  operation:   to  make 
40 construction loans and long-term mortgage loans to  any person, 
41 firm,  partnership,  association,  joint venture, or corporation, 
42 public or private, to produce housing for persons of eligible 
43 income. 

44 (3) Within its area of operation: to purchase and to 
45 insure mortgages secured by housing  for persons  of  eligible 
46 income. 

47 (D) (1)  IN ADDITION  TO  THE  POWERS  ENUMERATED  IN  THIS 
48 ARTICLE, THE AUTHORITY MAY EXERCISE ITS POWERS AS GRANTED BY THIS 
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1 ARTICLE  IRRESPECTIVE  OF  THE  FACT  THAT  SUCH  ACTIVITIES  MAY 
2 SUPPLANT OR LIMIT FREE ECONOMIC COMPETITION. 

3 (2)  THE  POWERS  GRANTED TO THE AUTHORITY PURSUANT TO 
4 THIS SUBSECTION SHALL NOT BE CONSTRUED: 

5 (I)  TO GRANT TO THE  AUTHORITY  POWERS  IN  ANY 
6 SUBSTANTIVE  AREA NOT OTHERWISE GRANTED TO THE AUTHORITY BY OTHER 
7 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

8 (II)  TO RESTRICT THE AUTHORITY FROM  EXERCISING 
9 ANY  POWER  GRANTED  TO  THE AUTHORITY BY OTHER PUBLIC GENERAL OR 

10 PUBLIC LOCAL LAW OR OTHERWISE; NOR 

11 (III)  TO  AUTHORIZE  THE   AUTHORITY   OR   ITS 
12 OFFICERS  TO  ENGAGE  IN ANY ACTIVITY WHICH IS BEYOND THEIR POWER 
13 UNDER OTHER PUBLIC GENERAL LAW, PUBLIC LOCAL LAW,  OR  OTHERWISE. 

14 [(d)] (E)  For purposes of this section, the phrase "housing 
15 or housing project for persons of eligible income" means any 
16 undertaking or project,  or portion thereof,  including  lands, 
17 buildings and improvements, real, mixed and personal properties 
18 or interest therein that is planned, acquired, owned,  developed, 
19 constructed,   reconstructed,   rehabilitated  or improved for 
20 purposes of providing dwelling  accommodations,  a  substantial 
21 portion of which accommodations shall be for persons of eligible 
22 income, and such streets, roads, sewer and waterlines  and other 
23 supporting public and private facilities intended for commercial, 
24 educational,  cultural,  recreational,  community  or other civic 
25 purposes  as may be deemed necessary  for   sound  community 
26 development. 

27 [(e)] (F)  For purposes of this section, the phrase "persons 
28 of  eligible income" means persons who individually or as part of 
29 a family unit lack sufficient income or assets (as determined by 
30 the mayor of Baltimore City or his designee) to enable them, 
31 without financial  assistance,  to  live  in decent,  safe  and 
32 sanitary dwellings without overcrowding. 

33 8C. 

34 (a)  It  is  found and declared that  there exists within 
35 Prince George's County  (1)  a  shortage  of decent,  safe,  and 
36 adequate housing,  and  (2)  a number of economically depressed 
37 areas and housing in need of rehabilitation.  As a result, county 
38 residents  are  forced to occupy overcrowded,  congested  and 
39 deteriorated housing and live in depressed neighborhoods.  These 
40 conditions   necessitate   excessive   and   disproportionate 
41 expenditures of public funds for public health,  safety and 
42 welfare protection, and other public  services and facilities. 
43 The  shortage of decent,  safe,  and  adequate housing and the 
44 revitalization of depressed neighborhoods and  rehabilitation of 
45 housing cannot be  relieved wholly through the  operation of 
46 private  enterprise.   The  construction and  rehabilitation  of 
47 housing for Prince George's County residents, and the acquisition 
48 and  expenditure  of public  funds to produce  such housing. 
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1 therefore, are not competitive with private enterprise.   A need 
2 exists for mortgage credit to be made available for new housing 
3 construction and for rehabilitating existing housing because many 
4 purchasers and owners of housing are unable to afford mortgage 
5 credit at the market rate of interest or obtain mortgage credit 
6 because the mortgage credit market is  severely restricted.   A 
7 need exists for the construction and rehabilitation of such 
8 housing ,and the expenditure of public  resources and assistance 
9 meet the needs and are in the public interest.  Accordingly, the 

10 provisions of this section are declared as a  matter  of 
11 legislative determination to create  a sound housing stock, 
12 contribute towards a balanced economy,  promote the health, 
13 welfare and safety of the residents and therefore be valid public 
14 purposes. 

15 (b)  The Housing Authority of Prince George's County[, in] 
16 SHALL CONSTITUTE A PUBLIC BODY CORPORATE AND POLITIC,  EXERCISING 
17 PUBLIC  AND  ESSENTIAL GOVERNMENTAL FUNCTIONS, AND HAVING ALL THE 
18 POWERS NECESSARY OR CONVENIENT TO CARRY OUT  AND  EFFECTUATE  THE 
19 PURPOSES AND PROVISIONS OF THIS  ARTICLE.  IN addition to the 
20 powers enumerated in this  article,  [has  the  authority]  THE 
21 HOUSING AUTHORITY  IS AUTHORIZED to exercise all or any part or 
22 combination of such powers  to  provide  housing,   housing 
23 rehabilitation,  housing projects, integrally related commercial 
24 structures,  and the  financing  of  such housing  for   county 
25 residents;  and to acquire and expend public funds for such 
26 purposes. 

27 (c)  With the approval of the county governing body,  the 
28 Housing Authority of Prince George's County within its area of 
29 operation also has the following powers: 

30 (1)  To make construction loans and long-term mortgage 
31 loans to any person,  firm,  partnership,  association,  joint 
32 venture,  or private or public  corporation to produce housing 
33 under the provisions of this section. 

34 (2)  To purchase and to insure mortgages  secured by 
35 such housing. 

36 (3)  To  finance  any housing, housing rehabilitation, 
37 or housing project authorized by this  section by  issuing  and 
38 selling such types of bonds as it may determine, including bonds 
39 on which the principal and interest are payable: (i)  exclusively 
40 from the income and revenues of the housing project financed with 
41 the proceeds of such bonds, or with such proceeds together with a 
42 grant from the federal government in aid of such project; (ii) 
43 exclusively from the income and revenues of certain designated 
44 housing projects whether or not they were financed in whole or in 
45 part with the proceeds of such bonds; or (iii) from its revenues 
46 generally.  Any of such bonds may be secured additionally by 
47 pledge of any    revenues or a mortgage of any housing project, 
48 projects, or other property of the Authority. 

49 (D) (1)  IN ADDITION  TO  THE  POWERS  ENUMERATED  IN  THIS 
50 ARTICLE, THE AUTHORITY MAY EXERCISE ITS POWERS AS GRANTED BY THIS 
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1 ARTICLE  IRRESPECTIVE  OF  THE  FACT  THAT  SUCH  ACTIVITIES  MAY 
2 SUPPLANT OR LIMIT FREE ECONOMIC COMPETITION. 

3 (2)  THE POWERS GRANTED TO THE AUTHORITY  PURSUANT  TO 
4 THIS SUBSECTION SHALL NOT BE CONSTRUED: 

5 (I)  TO  GRANT  TO  THE  AUTHORITY POWERS IN ANY 
6 SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE AUTHORITY BY  OTHER 
7 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

8 (II)  TO  RESTRICT THE AUTHORITY FROM EXERCISING 
9 ANY POWER GRANTED TO THE AUTHORITY BY  OTHER  PUBLIC  GENERAL  OR 

10 PUBLIC LOCAL LAW- OR OTHERWISE; NOR 

11 (III)  TO  AUTHORIZE   THE   AUTHORITY  OR  ITS 
12 OFFICERS TO ENGAGE IN ANY ACTIVITY WHICH IS  BEYOND  THEIR  POWER 
13 UNDER  OTHER PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

14 [ (d) 1 (E)  For purposes of this  section,   the  phrase 
15 "housing,  housing rehabilitation, or housing project" means any 
16 undertaking or project,  or portion thereof,  including lands, 
17 buildings  and improvements, real, mixed and personal properties 
18 or interest therein that is planned, acquired, owned,  developed, 
19 constructed,   reconstructed,   rehabilitated,  or improved '• for 
20 purposes of providing dwelling accommodations, and such  streets, 
21 roads,  sewer and waterlines,  and other supporting public and 
22 private facilities  intended  for  commercial,   educational, 
23 cultural,  recreational, community or other civic purposes as may 
24 be deemed necessary for sound neighborhood development. 

25 8D. 

26 (a) (1)  In this  section the  following words  have  the 
27 meanings indicated. 

28 (2)  "Housing   or  housing  project"  means  any 
29 undertaking or project, or a portion of  it,  including  lands, 
30 buildings,   and  improvements,   real,   mixed,   and personal 
31 properties, or an interest in them  that is  planned,  acquired, 
32 owned,  developed,  constructed, reconstructed, rehabilitated, or 
33 improved for the purpose of providing dwelling accommodations for 
34 persons  of eligible -income,  streets,  roads,  sewerage,   and 
35 waterlines,  and other  supporting public and private facilities 
36 intended for commercial,  educational,  cultural,  recreational, 
37 community, or other civic purposes as may be deemed necessary for 
38 sound community development. 

39 (3)  "Persons of eligible income" means persons who 
40 individually or as part of a family unit lack sufficient» income 
41 or assets to enable them, without financial assistance, to live 
42 in decent, safe, and sanitary dwellings without overcrowding. 

43 (b) (1)  The Board of County Commissioners  of Washington 
44 County shall: 
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(i) Adopt all policies, rules, regulations, or 
amendments that are necessary for the implementation of federally 
or State assisted housing programs; and all policies, rules, 
regulations, and amendments that are necessary for the 
implementation of locally funded housing programs undertaken 
pursuant to this article; 

(ii) Establish an upper income limit. In the 
case of special projects, the commission may establish exceptions 
to the upper income limits; and 

(iii) Review and approve all projects proposed 
by the housing authority of Washington County prior to 
commencement of the project. 

(2) This subsection shall be inapplicable if its 
application would disqualify this State or any county from 
receiving any federal funds. 

(c) The housing authority of Washington County, in addition 
to the powers enumerated in this article and provided by local 
law, subject to the authority of the Board of County 
Commissioners, as set forth in subsection (b) of this section, 
may: 

(1) Make mortgage loans and make rent subsidy 
payments to persons of eligible income; 

(2) Make construction loans and long-term mortgage 
loans to any person, firm, partnership, association, joint 
venture, or corporation, public or private, to produce housing 
for persons of eligible income; or 

older. 
(3)  Waive  income  limits  for persons  65  years or 

29 (D) (1)  IN  ADDITION  TO  THE  POWERS  ENUMERATED  IN THIS 
30 ARTICLE, THE AUTHORITY MAY EXERCISE ITS POWERS AS GRANTED BY THIS 
31 ARTICLE  IRRESPECTIVE  OF  THE  FACT  THAT  SUCH  ACTIVITIES MAY 
32 SUPPLANT OR LIMIT FREE ECONOMIC COMPETITION. 

33 
34 

(2)  THE POWERS GRANTED TO THE AUTHORITY 
THIS SUBSECTION SHALL NOT BE CONSTRUED: 

PURSUANT  TO 

35 (I)  TO  GRANT  TO  THE  AUTHORITY POWERS IN ANY 
36 SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE AUTHORITY BY  OTHER 
37 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

38 (II)  TO  RESTRICT THE AUTHORITY FROM EXERCISING 
39 ANY POWER GRANTED TO THE AUTHORITY BY  OTHER  PUBLIC  GENERAL  OR 
40 PUBLIC LOCAL LAW OR OTHERWISE; NOR 

41 (HI)  TO   AUTHORIZE   THE   AUTHORITY  OR  ITS 
42 OFFICERS TO ENGAGE IN ANY ACTIVITY WHICH IS  BEYOND  THEIR  POWER 
43 UNDER  OTHER  PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 
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Article - Agriculture 

8-102. 

3 (E)  IT IS THE POLICY OF  THIS  STATE  THAT  THE  ACTIVITIES 
4 RELATED  TO  SOIL CONSERVATION WHICH ARE AUTHORIZED BY THIS TITLE 
5 SHALL BE PURSUED IRRESPECTIVE OF THE FACT  THAT  SUCH  ACTIVITIES 
6 MAY SUPPLANT OR LIMIT FREE ECONOMIC COMPETITION. 

7 8-306. 

8 (a)  A soil conservation district constitutes a political 
9 subdivision of the State,  and a public body corporate and 

10 politic, exercising public powers. The supervisors may: 

11 (17)  Approve  or  disapprove plans for clearing, 
12 grading, transporting, or otherwise distributing soil pursuant to 
13 § 8-1104(a) of the Natural Resources Article and to adopt general 
14 criteria and specific written recommendations concerning the 
15 control of erosion and siltation of pollution associated with 
16 these activities; [and] 

17 (18)  Recommend a fee system to  cover  the  cost  of 
18 reviewing  the  grading  and  sediment control plans.   Any 
19 recommended fee shall take effect upon enactment by  the  local 
20 governing body.  Any fees collected pursuant to this system shall 
21 be  supplementary to  county and State funds and may not (i) be 
22 used to reduce county or State funds, and (ii) exceed the cost of 
23 reviewing the plans; [and] 

24 (19)  Sue and be sued in the  name  of  the  district; 
25 have  a  seal which  shall be judicially noticed; have perpetual 
26 succession unless terminated;  make  and execute  contracts  and 
27 other instruments necessary or convenient to the exercise of its 
28 powers; and adopt, amend, and repeal, rules and  regulations  not 
29 inconsistent with this  title,  to  effectuate its purposes and 
30 powers; AND 

31 (20)  PROVIDE  CONTRACTING  SERVICES,  EQUIPMENT,  AND 
32 SUPPLIES  TO  LANDOWNERS;  ESTABLISH PRICES FOR THE SALE OF THESE 
33 ITEMS;  AND  PROMULGATE  ANY  RULE  OR  REGULATION  NECESSARY  TO 
34 IMPLEMENT THESE POWERS; AND 

35 (21)  SUPPLANT  OR  LIMIT FREE ECONOMIC COMPETITION IN 
36 THE EXERCISE OF ANY POWER SPECIFIED IN THIS TITLE; PROVIDED  THAT 
37 THE POWERS GRANTED TO A DISTRICT PURSUANT TO THIS PARAGRAPH SHALL 
38 NOT BE CONSTRUED: 

39 (I)  TO  GRANT  TO  THE  DISTRICT  POWERS IN ANY 
40 SUBSTANTIVE AREA NOT OTHERWISE GRANTED TO THE DISTRICT  BY  OTHER 
41 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

42 (II)  TO  RESTRICT  THE DISTRICT FROM EXERCISING 
43 ANY POWER GRANTED TO THE DISTRICT  BY  OTHER  PUBLIC  GENERAL  OR 
44 PUBLIC LOCAL LAW OR OTHERWISE; NOR 
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1 (III)  TO AUTHORIZE THE DISTRICT OR ITS OFFICERS 
2 TO ENGAGE IN ANY ACTIVITY WHICH IS BEYOND THEIR POWER UNDER OTHER 
3 PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

4 SECTION 2.  AND BE IT FURTHER ENACTED, That if any provision 
5 of this Act or the application thereof to any person or 
6 circumstance is held invalid for any reason, the invalidity shall 
7 not affect the other provisions or any other application of this 
8 Act which can be given effect without the invalid provisions or 
9 application, and to this end all the provisions of this Act are 

10 declared to be severable. 

11 SECTION 3.   AND BE IT FURTHER ENACTED, That this Act shall 
12 take effect July 1, 1983. 
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SENATE        OF        MARYLAND 

31r2950 No.   645 28 

By: Senator Miller (Departmental - Task Force on Local Government 
Antitrust Liability) 

Introduced and read first time: February 15, 1983 
Assigned to: Judicial Proceedings 

A BILL ENTITLED 

1 AN ACT concerning 

2 Attorney General - Representation in Antitrust Matters 

3 FOR the purpose of permitting the Attorney General to  represent, 
4 in his discretion,  political  subdivisions of this State, 
5 their employees, officers, and agents in proceedings brought 
6 under the federal and State antitrust laws;  permitting  the 
7 Attorney General to render advice relating to the antitrust 
8 laws  to political  subdivisions   and  their  employees, 
9 officers,   and  agents;  and providing  that  a political 

10 subdivision, its employees, officers, and agents, may select 
11 counsel of their choice. 

12 BY adding to 

13 Article 32A - Department of Law 
14 Section 12J 
15 Annotated Code of Maryland 
16 (1976 Replacement Volume and 1982 Supplement) 

17 SECTION 1.   BE  IT  ENACTED  BY  THE  GENERAL  ASSEMBLY  OF 
16    MARYLAND, That the Laws of Maryland read as follows: 

19 Article 32A - Department of Law 

20 12J. 

21 THE  ATTORNEY GENERAL MAY REPRESENT AND RENDER ADVICE TO ANY 
22 POLITICAL SUBDIVISION OF THIS STATE, ITS EMPLOYEES, OFFICERS,  OR 
23 AGENTS  IN  STATE  AND  FEDERAL  ANTITRUST LAW MATTERS, INCLUDING 
24 DEFENDING  THEM  IN  ANY  ACTION  OR  ADMINISTRATIVE  PROCEEDING. 
25 NOTHING  IN  THIS  SECTION  SHALL  BE  CONSTRUED  TO  DEPRIVE ANY 
26 POLITICAL SUBDIVISION OR ITS EMPLOYEES, OFFICERS,  OR  AGENTS  OF 
27 THE  RIGHT  TO  SELECT  COUNSEL  OF THEIR OWN CHOICE AT THEIR OWN 
28 EXPENSE. 

29 SECTION 2.  AND BE IT FURTHER ENACTED, That this  Act  shall 
30 take effect July 1, 1983. 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter deleted from existing law. 
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31r0228 No.   770 28 

By: Senator Stone (Departmental - Task Force on Local  Government 
Antitrust Liability) 

Introduced and read first time: February 21,   1983 
Assigned to: Constitutional and Public Law 

A BILL ENTITLED 

AN ACT concerning 

Local Government Powers - Public Policy of the State 
Regarding Economic Competition 

FOR the purpose of providing that it is the public policy of this 
State that counties and municipalities regulate and engage 
in certain activities and business enterprises, 
notwithstanding that such action may supplant competition 
with monopoly public service; providing that local 
government shall have certain authority to supplant or limit 
economic and business competition and free enterprise; 
specifying that certain local governments of this State have 
certain such powers in regard to port use and development, 
public transportation, water and sewerage systems, waste 
collection services and waste disposal services, the 
granting of franchises and concessions on public property, 
and economic development and redevelopment; generally 
relating to the powers of counties and municipalities; and 
making provisions of this Act severable. 

BY adding to 

Article 23A - Corporations - Municipal 
Section 2A 
Annotated Code of Maryland 
(1981 Replacement Volume and 1982 Supplement) 

BY adding to 

Article 25 - County Commissioners 
Section 3D 
Annotated Code of Maryland 
(1981 Replacement Volume and 1982 Supplement) 

BY adding to 

Article 25A - Chartered Counties of Maryland 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter deleted from existing law. 
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1 Section 5A 
2 Annotated Code of Maryland 
3 (1981 Replacement Volume and 1982 Supplemer") 

4 BY adding to 

5 Article 25B - Home Rule for Code Counties 
6 Section 13B 
7 Annotated Code of Maryland 
8 (1981 Replacement Volume and 1982 Supplement) 

9 BY adding to 

10 The Charter of Baltimore City 
11 Article II - General Powers 
12 Section (57) 
13 (1981 Replacement Volume, as amended) 

14 Preamble 

15 WHEREAS,  Decisions  of  the  Supreme Court  in  Community 
15 Communications,  Inc.,  vs.  the  City of Boulder and in City of 
17 Lafayette vs. Louisiana Power and Light Company have  subjected 
18 municipal governments to new unanticipated and, in some respects, 
19 unclear liabilities under the federal antitrust laws; and 

20 WHEREAS,  Many local  governments are potentially liable to 
21 suits under the federal antitrust laws in areas that involve 
22 valid public  policies  designed to protect public health and 
23 safety, the natural environment, the public fiscal situation, and 
24 other valid public  areas  not  always  consistent with   free 
25 competition; and 

26 WHEREAS,  The  Governor's Task  Force  on  Local Government 
27 Antitrust Liability has conducted  an examination of principal 
28 areas of  local government activities potentially exposed to 
29 antitrust liability, and have discussed the rationale of various 
30 categories   of    local   government  activities  potentially 
31 inconsistent with competition; and 

32 WHEREAS, The General Assembly of Maryland after  reviewing 
33 the  final  report of  the Task Force and its findings and after 
34 public hearings, find that it is in the public  interest with 
35 respect to certain areas that the power of local governments to 
36 supplant or limit competition or both be confirmed in the  light 
37 of the rationale for such regulations described in the report of 
38 the Task Force and its public hearings; and 

39 WHEREAS, The Task Force has made  further  recommendations 
40 subsequent to  its final  report and has recommended that the 
41 General Assembly address at this time certain local  government 
42 activities which currently seem to be exercised by a plurality of 
43 local   governments   in Maryland  and  that  further  study be 
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1 accomplished with respect to other activities where confirmation 
2 of local government powers to limit or supplant competition may 
3 be appropriate; and 

4 WHEREAS, It is the purpose of the General  Assembly not  to 
5 grant  local  governments  powers  in  any  subs.antive areas not 
6 otherwise granted them under existing law, and  not  to  restrict 
7 local  governments from executing powers granted them by existing 
8 law, but to confirm existing powers of local governments T;O 
9 supplant competition with respect to the subjects dealt with 

10 herein; now, therefore, 

11 SECTION  1.  BE  IT  ENACTED  BY  THE  GENERAL  ASSEMBLY  OF 
12 MARYLAND, That the Laws of Maryland read as follows: 

13 Article 23A - Corporations - Municipal 

14 2A. 

15 (A) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
16 THE STATE TO AUTHORIZE EACH  MUNICIPAL  CORPORATION  TO  SUPPLANT 
17 COMPETITION  IN  THE  AREA  OF  PUBLIC TRANSPORTATION IN ORDER TO 
18 PROVIDE  FOR  ADEQUATE,  ECONOMICAL  AND  EFFICIENT  DELIVERY  OF 
19 TRANSPORTATION   SERVICES;   TO   PROTECT   ITS   CITIZENS   FROM 
20 INCONSISTENT AND  EXCESSIVE  PRICES;  TO  PROVIDE  NECESSARY  AND 
21 DESIRED  SERVICES IN ALL AREAS OF THE MUNICIPALITY; TO ENABLE THE 
22 MUNICIPALITY  TO  PROVIDE  PUBLIC  TRANSPORTATION  IN  ORDER   TO 
23 CONSERVE  ENERGY AND  REDUCE  AIR POLLUTION, CONGESTION, TRAFFIC 
24 HAZARDS  AND  ACCIDENTS;  TO  ENCOURAGE   THE   USE   OF   PUBLIC 
25 TRANSPORTATION BY THE CONTRIBUTION BY THE MUNICIPALITY OF CAPITAL 
26 AND  OPERATING  FUNDS  TO ENABLE TRANSPORTATION TO BE PROVIDED AT 
27 THE LOWEST COST TO ALL CITIZENS, ESPECIALLY THE INDIGENT; AND  TO 
28 PROMOTE   THE  GENERAL  WELFARE  BY  CONDUCTING  A  COMPREHENSIVE 
29 TRANSPORTATION SYSTEM. 

30 (2)  EACH MUNICIPAL CORPORATION HAS THE  AUTHORITY  TO 
31 GRANT  ONE  OR  MORE FRANCHISES FOR A TRANSPORTATION SYSTEM ON AN 
32 EXCLUSIVE OR NONEXCLUSIVE BASIS, TO  IMPOSE  FRANCHISE  FEES,  TO 
33 ESTABLISH  CERTAIN  RATES AND TO ESTABLISH RULES, REGULATIONS AND 
34 LICENSING REQUIREMENTS TO GOVERN THE OPERATION OF THE  FRANCHISES 
35 AND  TO  PROVIDE  FOR  TEE  ENFORCEMENT  OF  ANY SUCH MEASURE; TO 
36 CONDUCT A PUBLIC TRANSPORTATION SYSTEM  ON  AN  EXCLUSIVE  BASIS, 
37 INCLUDING  THE  ESTABLISHMENT  OF  RULES, REGULATIONS, AND RATES, 
38 NOTWITHSTANDING ANY ANTICOMPETITIVE EFFECT. 

39 (B) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
40 THE  STATE  TO  AUTHORIZE  EACH MUNICIPAL CORPORATION TO SUPPLANT 
41 COMPETITION IN THE AREA OF WATER AND SEWERAGE SYSTEMS  AND  WASTE 
42 COLLECTION  SERVICES  AND  WASTE  DISPOSAL  SERVICES  IN ORDER TO 
43 ASSURE DELIVERY OF ADEQUATE, ECONOMICAL, AND  EFFICIENT  SERVICES 
44 TO  ITS  CITIZENS, TO AVOID DUPLICATION OF FACILITIES, TO PROVIDE 
45 FOR THE HEALTH AND SAFETY OF ITS CITIZENS, TO CONTROL DISEASE, TO 
46 PREVENT BLIGHT AND OTHER ENVIRONMENTAL  DEGRADATION,  TO  PROMOTE 
47 THE  GENERATION  OF  ENERGY  AND THE RECOVERY OF USABLE RESOURCES 
48 FROM WASTE, TO UTILIZE EFFICIENTLY THE  PUBLIC  RIGHT-OF-WAY;  TO 
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1 PROTECT LIMITED NATURAL RESOURCES FOR THE BENEFIT OF THE CITIZENS 
2 OF  THE MUNICIPALITY, TO LIMIT WASTE, NOXIOUS ODORS ".ND UNSIGHTLY 
3 GARBAGE AND DECAY; AND TO PROMOTE THE GENERAL HEALTH AND  WELFARE 
4 BY  PROVIDING  FOR  ADEQUATE  WATER  AND  SEWERAGE SYSTEMS, WASTE 
5 COLLECTION SERVICES, AND WASTE DISPOSAL SERVICES. 

6 (2) (I)  EACH MUNICIPAL CORPORATION HAS THE  AUTHORITY 
7 TO GRANT ONE OR MORE FRANCHISES OR ENTER INTO CONTRACTS FOR WATER 
8 AND  SEWERAGE  SYSTEMS,  WASTE  COLLECTION  SERVICES,  AND  WASTE 
9 DISPOSAL SERVICES ON AN EXCLUSIVE OR NONEXCLUSIVE  BASIS  TO  ANY 

10 PERSON,  TO IMPOSE FRANCHISE FEES, TO ESTABLISH CERTAIN RATES AND 
11 CHARGES, AND  TO  ESTABLISH  RULES,  REGULATIONS,  AND  LICENSING 
12 REQUIREMENTS,  AND  TO  PROVIDE  FOR  THE ENFORCEMENT OF ANY SUCH 
13 MEASURE NOTWITHSTANDING ANY ANTICOMPETITIVE EFFECT. 

14 (II)  IN   THE   EVENT   THAT   ANY    MUNICIPAL 
15 CORPORATION  HAS  THE ENABLING AUTHORITY GRANTED BY ANY OTHER LAW 
16 TO OPERATE WATER AND SEWERAGE SYSTEMS, WASTE COLLECTION SERVICES, 
17 AND WASTE DISPOSAL SERVICES, SUCH SYSTEMS AND SERVICES  SHALL  BE 
18 OPERATED    BY   THE   MUNICIPALITY   WITHOUT   REGARD   TO   ANY 
19 ANTICOMPETITIVE EFFECT. 

20 (C) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
21 THE  STATE  TO  AUTHORIZE  EACH MUNICIPAL CORPORATION TO SUPPLANT 
22 COMPETITION IN THE AREA OF PORT REGULATION UNDERTAKEN BY A  BOARD 
23 OF  PORT  WARDENS  PURSUANT  TO SECTION 23A(I) OF ARTICLE 23A, TO 
2 4 PROVIDE FOR SAFE HARBORS, FREE  OF  CONGESTION  AND  NAVIGATIONAL 
25 HAZARDS,  TO PROVIDE BENEFITS TO MUNICIPAL CITIZENS BY PROTECTING 
26 MARINE LIFE AND  WILDLIFE,  AND  TO  AVOID  WATER  POLLUTION  AND 
27 EROSION. 

28 (2)  EACH MUNICIPAL  CORPORATION HAS THE AUTHORITY TO 
29 GRANT ONE OR MORE FRANCHISES OR  ENTER  INTO  CONTRACTS  FOR  THE 
30 PLACEMENT,  ERECTION  OR  CONSTRUCTION OF STRUCTURES WITHIN OR ON 
31 THE WATERS OF THE MUNICIPALITY, INCLUDING BUT NOT LIMITED TO  THE 
32 ISSUING  OF  LICENSES  FOR  WHARVES  OR  PIERS, OR THE ISSUING OF 
53 PERMITS FOR MOORING PILES, FLOATING  WHARVES,  BUOYS  OR  ANCHORS 

i NOTWITHSTANDING ANY ANTICOMPETITIVE EFFECT. 

25 (D) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
36 THE STATE TO AUTHORIZE EACH  MUNICIPAL  CORPORATION  TO  SUPPLANT 
37 COMPETITION  IN  THE  AWARD  OF  CONCESSIONS  ON,  OVER  OR UNDER 
38 PROPERTY OWNED, OR LEASED, BY THE MUNICIPALITY AND IN THE LEASING 
39 OR SUBLEASING OF PROPERTY OWNED OR LEASED BY THE MUNICIPALITY  IN 
40 ORDER  TO UTILIZE PROPERLY THE ASSETS OF THE MUNICIPALITY FOR THE 
41 BEST  PUBLIC  PURPOSE;  TO   PROVIDE   NECESSARY   OR  DESIRABLE 
42 GOVERNMENTAL SERVICES AT THE LOWEST POSSIBLE COST; TO PROTECT THE 
43 PUBLIC FROM UNSCRUPULOUS BUSINESS PRACTICES AND EXCESSIVE PRICES; 
44 TO  PROVIDE  FOR  THE ACCESSIBILITY TO PUBLIC PROPERTY BY AS MANY 
45 CITIZENS AS POSSIBLE; AND  TO  PROMOTE  THE  GENERAL  WELFARE  BY 
46 UTILIZING  PUBLIC PROPERTY FOR THE BENEFIT OF THE CITIZENS OF THE 
47 COMMUNITY. 

48 (2)  EACH  MUNICIPAL  CORPORATION   SHALL   HAVE   THE 
49 AUTHORITY  TO  SUPPLANT  COMPETITION  3Y  GRANTING  ONE  OR  MORE 
50 FRANCHISES FOR ANY CONCESSION ON, OVER OR UNDER PROPERTY OWNED OR 
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1 LEASED BY THE MUNICIPALITY ON AN EXCLUSIVE OR NONEXCLUSIVE BASIS, 
2 TO CONTROL PRICES AND RATES FOR  SUCH  FRANCHISES;  TO  ESTABLISH 
3 RULES  AND REGULATIONS TO GOVERN TEE OPERATION OF THE FRANCHISES, 
4 TO PROVIDE FOR THE ENFORCEMENT OF ANY SUCH MEASURE; AND TO  LEASE 
5 OR  SUBLEASE PUBLICLY OWNED OR LEASED LAND, IMPROVEMENTS TO LAND, 
6 OR BOTH ON TERMS TO BE DETERMINED  BY  THE  MUNICIPALITY  WITHOUT 
7 REGARD TO ANY ANTICOMPETITIVE EFFECT. 

8 (E)  THE   POWERS   GRANTED  BY  ANY  MUNICIPAL  CORPORATION 
9 PURSUANT TO THIS SECTION SHALL NOT BE CONSTRUED: 

10 (1)  TO GRANT  TO  SUCH  MUNICIPALITY  POWERS  IN ANY 
11 SUBSTANTIVE  AREA  NOT  OTHERWISE GRANTED TO SUCH MUNICIPALITY BY 
12 OTHER PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

13 (2)  TO RESTRICT SUCH MUNICIPALITY FROM EXERCISING ANY 
14 POWER GRANTED TO SUCH MUNICIPALITY BY  OTHER  PUBLIC  GENERAL  OR 
15 PUBLIC LOCAL LAW OR OTHERWISE; NOR 

16 (3)  TO AUTHORIZE SUCH MUNICIPALITY OR ITS OFFICERS TO 
17 ENGAGE  IN  ANY  ACTIVITY WHICH IS BEYOND THEIR POWER UNDER OTHER 
18 PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

19 Article 25 - County Commissioners 

20 3D. 

21 (A) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
22 THE STATE TO AUTHORIZE THE COUNTY COMMISSIONERS OF EACH COUNTY TO 
23 SUPPLANT  COMPETITION  IN  THE  AREA  OF PUBLIC TRANSPORTATION IN 
24 ORDER TO PROVIDE FOR ADEQUATE, ECONOMICAL, AND EFFICIENT DELIVERY 
25 OF  TRANSPORTATION  SERVICES;  TO  PROTECT  ITS   CITIZENS   FROM 
26 INCONSISTENT  AND  EXCESSIVE  PRICES;  TO  PROVIDE  NECESSARY AND 
27 DESIRED SERVICES IN ALL AREAS OF THE COUNTY; TO ENABLE THE COUNTY 
28 TO PROVIDE PUBLIC TRANSPORTATION IN ORDER TO CONSERVE ENERGY  AND 
2S REDUCE AIR POLLUTION , CONGESTION, TRAFFIC HAZARDS AND ACCIDENTS; 
30 TO ENCOURAGE THE USE OF PUBLIC TRANSPORTATION BY THE CONTRIBUTION 
31 BY   THE   COUNTY  OF  CAPITAL  AND  OPERATING  FUNDS  TO  ENABLE 
32 TRANSPORTATION TO BE PROVIDED AT THE LOWEST COST TO ALL CITIZENS, 
33 ESPECIALLY THE INDIGENT; AND TO PROMOTE THE  GENERAL  WELFARE  BY 
34 CONDUCTING A COMPREHENSIVE TRANSPORTATION SYSTEM. 

35 (2)  THE  COUNTY COMMISSIONERS OF EACH COUNTY HAVE THE 
36 AUTHORITY TO GRANT ONE OR MORE FRANCHISES  FOR  A  TRANSPORTATION 
37 SYSTEM ON AN EXCLUSIVE OR NONEXCLUSIVE BASIS, TO IMPOSE FRANCHISE 
33 FEES,   TO   ESTABLISH   CERTAIN   RATES,   TO  ESTABLISH  RULES, 
39 REGULATIONS, AND LICENSING REQUIREMENTS TO GOVERN  THE OPERATION 
40 OF  THE  FRANCHISES,  TO  PROVIDE FOR THE ENFORCEMENT OF ANY SUCH 
41 MEASURE, AND TO CONDUCT A  PUBLIC  TRANSPORTATION  SYSTEM  ON  AN 
42 EXCLUSIVE   BASIS,   INCLUDING   THE   ESTABLISHMENT   OF  RULES, 
43 REGULATIONS,  AND  RATES,  NOTWITHSTANDING  ANY   ANTICOMPETITIVE 
44 EFFECT. 

45 (B) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
46 THE STATE TO AUTHORIZE THE COUNTY COMMISSIONERS OF EACH COUNTY TO 
47 SUPPLANT COMPETITION IN THE AREA OF WATER  AND  SEWERAGE  SYSTEMS 
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1 AND  WASTE  COLLECTION  SERVICES  AND  WASTE DISPOSAL SERVICES IN 
2 ORDER TO ASSURE DELIVERY OF ADEQUATE, ECONOMICAL,  AND  EFFICIENT 
3 SERVICES  TO ITS CITIZENS, TO AVOID DUPLICATION OF FACILITIES, TO 
4 PROVIDE FOR THE HEALTH AND SAFETY OF  ITS  CITIZENS,  TO  CONTROL 
5 DISEASE,  TO  PREVENT BLIGHT AND OTHER ENVIRONMENTAL DEGRADATION, 
6 TO PROMOTE THE GENERATION OF ENERGY  AND THE RECOVERY  OF  USABLE 
7 RESOURCES   FROM   WASTE,   TO  UTILIZE  EFFICIENTLY  THE  PUBLIC 
8 RIGHT-OF-WAY;  TO  PROTECT  LIMITED  NATURAL  RESOURCES  FOR  THE 
9 BENEFIT  OF  THE  CITIZENS OF THE COUNTY, TO LIMIT WASTE, NOXIOUS 

10 ODORS, UNSIGHTLY GARBAGE, AND DECAY; AND TO PROMOTE  THE  GENERAL 
11 HEALTH  AND  WELFARE BY PROVIDING FOR ADEQUATE WATER AND SEWERAGE 
12 SYSTEMS, WASTE COLLECTION SERVICES AND WASTE  DISPOSAL  SERVICES. 

13 (2) (I)  THE  COUNTY COMMISSIONERS OF EACH COUNTY HAVE 
14 THE AUTHORITY TO GRANT ONE  OR  MORE  FRANCHISES  OR  ENTER  INTO 
15 CONTRACTS FOR WATER AND SEWERAGE SYSTEMS, WASTE COLLECTION 
15 SERVICES, AND WASTE DISPOSAL SERVICES ON AN EXCLUSIVE OR 
17 NONEXCLUSIVE BASIS TO ANY PERSON, TO IMPOSE FRANCHISE FEES, TO 
13 ESTABLISH  CERTAIN  RATES  AND  CHARGES,  TO   ESTABLISH   RULES, 
19 REGULATIONS,  AND  LICENSING REQUIREMENTS, AND TO PROVIDE FOR THE 
20 ENFORCEMENT   OF   ANY   SUCH   MEASURE    NOTWITHSTANDING    ANY 
21 ANTICOMPETITIVE EFFECT. 

22 {11)  IN  THE  EVENT  THAT  ANY  COUNTY  HAS THE 
23 ENABLING AUTHORITY GRANTED BY ANY OTHER LAW TO OPERATE WATER  AND 
24 SEWAGE  SYSTEMS,  WASTE  COLLECTION  SERVICES, AND WASTE DISPOSAL 
25 SERVICES, SUCH SYSTEMS AND SERVICES SHALL  BE  OPERATED  BY  SUCH 
26 COUNTY WITHOUT REGARD TO ANY ANTICOMPETITIVE EFFECT. 

27 (C) (1) IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
23 THE STATE TO AUTHORIZE THE COUNTY COMMISSIONERS OF EACH COUNTY TO 
29 SUPPLANT COMPETITION IN THE AWARD  OF  CONCESSIONS  ON,  OVER  OR 
30 UNDER  PROPERTY OWNED OR LEASED BY THE COUNTY, AND IN THE LEASING 
31 OR SUBLEASING OF PROPERTY OWNED OR LEASED BY THE COUNTY IN  ORDER 
32 TO  UTILIZE PROPERLY THE ASSETS OF THE COUNTY FOR THE BEST PUBLIC 
33 PURPOSE; TO PROVIDE NECESSARY OR DESIRABLE GOVERNMENTAL  SERVICES 
34 AT   THE  LOWEST  POSSIBLE  COST;  TO  PROTECT  THE  PUBLIC  FROM 
35 UNSCRUPULOUS BUSINESS PRACTICES AND EXCESSIVE PRICES; TO PROVIDE 
3 6 FOR  THE  ACCESSIBILITY TO PUBLIC PROPERTY BY AS MANY CITIZENS AS 
37 POSSIBLE; AND TO PROMOTE THE GENERAL WELFARE 3Y UTILIZING  PUBLIC 
38 PROPERTY FOR THE BENEFIT OF THE CITIZENS OF THE COMMUNITY. 

39 (2)  THE  COUNTY COMMISSIONERS OF EACH COUNTY HAVE THE 
40 AUTHORITY  TO  SUPPLANT  COMPETITION  BY  GRANTING  ONE  OR  MORE 
41 FRANCHISES FOR ANY CONCESSION ON, OVER OR UNDER PROPERTY OWNED OR 
42 LEASED  BY  THE  COUNTY ON AN EXCLUSIVE OR NONEXCLUSIVE BASIS, TO 
43 CONTROL PRICES AND RATES FOR SUCH FRANCHISES, TO ESTABLISH  RULES 
44 AND  REGULATIONS  TO  GOVERN  THE OPERATION OF THE FRANCHISES. TO 
45 PROVIDE FOR THE ENFORCEMENT OF ANY SUCH MEASURE, AND TO LEASE  OR 
46 SUBLEASE -PUBLICLY  OWNED  OR LEASED LAND IMPROVEMENTS TO LAND OR 
47 BOTH ON TERMS TO BE DETERMINED BY THE COUNTY  WITHOUT  REGARD  TO 
48 ANY ANTICOMPETITIVE EFFECT. 

49 (D)  THE  POWERS  GRANTED  TO  ANY  COUNTY  PURSUANT TO THIS 
50 SECTION SHALL NOT BE CONSTRUED: 
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1 (1)  TO GRANT TO SUCH COUNTY POWERS IN ANY SUBSTANTIVE 
2 AREA NOT OTHERWISE GRANTED TO SUCH COUNTY BY OTHER PUBLIC GENERAL 
3 OR PUBLIC LOCAL LAW; 

4 (2)  TO RESTRICT SUCH COUNTY FROM EXERCISING ANY POWER 
5 GRANTED TO SUCH COUNTY BY OTHER PUBLIC GENERAL  OR  PUBLIC  LOCAL 
6 LAW OR OTHERWISE; NOR 

7 (3)  TO  AUTHORIZE  SUCH  COUNTY  OR  ITS  OFFICERS TO 
8 ENGAGE IN ANY ACTIVITY WHICH IS BEYOND THEIR  POWER  UNDER  OTHER 
9 PUBLIC GENERAL LAW, PUBLIC LOCAL LAW OR OTHERWISE. 

10 Article 25A - Chartered Counties of Maryland 

11 5A. 

12 (A) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
13 THE  STATE  TO  AUTHORIZE  EACH  CHARTERED  COUNTY  TO   SUPPLANT 
14 COMPETITION  IN  THE  AREA  OF  PUBLIC TRANSPORTATION IN ORDER TO 
15 PROVIDE FOR  ADEQUATE,  ECONOMICAL,  AND  EFFICIENT  DELIVERY  OF 
16 TRANSPORTATION   SERVICES;   TO   PROTECT   ITS   CITIZENS   FROM 
17 INCONSISTENT AND  EXCESSIVE  PRICES;  TO  PROVIDE  NECESSARY  AND 
18 DESIRED SERVICES IN ALL AREAS OF THE COUNTY; TO ENABLE THE COUNTY 
19 TO  PROVIDE F^sLIC TRANSPORTATION IN ORDER TO CONSERVE ENERGY AND 
20 REDUCE AIR POLLUTION, CONGESTION, TRAFFIC HAZARDS AND  ACCIDENTS; 
21 TO ENCOURAGE THE USE OF PUBLIC TRANSPORTATION BY THE CONTRIBUTION 
22 BY   THE   COUNTY  OF  CAPITAL  AND  OPERATING  FUNDS  TO  ENABLE 
23 TRANSPORTATION TO BE PROVIDED AT THE LOWEST COST TO ALL CITIZENS, 
24 ESPECIALLY THE INDIGENT; AND TO PROMOTE THE  GENERAL  WELFARE  BY 
25 CONDUCTING A COMPREHENSIVE TRANSPORTATION SYSTEM. 

26 (2)  EACH  CHARTERED COUNTY HAS THE AUTHORITY TO GRANT 
27 ONE  OR  MORE  FRANCHISES  FOR  A  TRANSPORTATION  SYSTEM  ON  AN 
28 EXCLUSIVE  OR  NONEXCLUSIVE  BASIS,  TO IMPOSE FRANCHISE FEES, TO 
29 ESTABLISH CERTAIN RATES, TO  ESTABLISH  RULES,  REGULATIONS,  AND 
30 LICENSING REQUIREMENTS TO GOVERN THE OPERATION OF THE FRANCHISES, 
31 TO  PROVIDE  FOR  THE  ENFORCEMENT  OF  ANY  SUCH MEASURE, AND TO 
32 CONDUCT A PUBLIC TRANSPORTATION SYSTEM  ON  AN  EXCLUSIVE  BASIS, 
33 INCLUDING  TEE  ESTABLISHMENT  OF  RULES, REGULATIONS, AND RATES, 
34 NOTWITHSTANDING ANY ANTICOMPETITIVE EFFECT. 

35 (B) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
36 THE   STATE  TO  AUTHORIZE  EACH  CHARTERED  COUNTY  TO  SUPPLANT 
37 COMPETITION IN THE AREA OF WATER AND SEWERAGE SYSTEMS  AND  WASTE 
38 COLLECTION  SERVICES,  AND  WASTE  DISPOSAL  SERVICES IN ORDER TO 
39 ASSURE DELIVERY OF ADEQUATE, ECONOMICAL, AND  EFFICIENT  SERVICES 
40 TO  ITS  CITIZENS, TO AVOID DUPLICATION OF FACILITIES, TO PROVIDE 
41 FOR THE HEALTH AND SAFETY OF ITS CITIZENS, TO CONTROL DISEASE, TO 
42 PREVENT BLIGHT AND OTHER ENVIRONMENTAL  DEGRADATION,  TO  PROMOTE 
43 THE  GENERATION  OF  ENERGY  AND THE RECOVERY OF USABLE RESOURCES 
44 FROM WASTE, TO UTILIZE EFFICIENTLY THE  PUBLIC  RIGHT-OF-WAY;  TO 
45 PROTECT LIMITED NATURAL RESOURCES FOR THE BENEFIT OF THE CITIZENS 
46 OF  THE  COUNTY,  TO  LIMIT  WASTE,  NOXIOUS ODORS, AND UNSIGHTLY 
47 GARBAGE AND DECAY; AND TO PROMOTE THE GENERAL HEALTH AND  WELFARE 
48 BY  PROVIDING  FOR  ADEQUATE  WATER  AND  SEWERAGE SYSTEMS, WASTE 
49 COLLECTION SERVICES, AND WASTE DISPOSAL SERVICES. 
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1 (2) (I)  EACH CHARTERED COUNTY HAS  THE  AUTHORITY  TO 
2 GRANT  ONE  OR  MORE  FRANCHISES  FOR WATER AND SEWERAGE SYSTEMS, 
3 WASTE COLLECTION SERVICES, AND  WASTE  DISPOSAL  SERVICES  ON  AN 
4 EXCLUSIVE   OR  NONEXCLUSIVE  BASIS  TO  ANY  PERSON,  TO  IMPOSE 
5 FRANCHISE FEES, TO ESTABLISH CERTAIN RATES AND  CHARGES,  AND  TO 
6 ESTABLISH  RULES,  REGULATIONS, AND LICENSING REQUIREMENTS AND TO 
7 PROVIDE FOR THE ENFORCEMENT OF ANY SUCK  MEASURE  NOTWITHSTANDING 
8 ANY ANTICOMPETITIVE EFFECT. 

9 (II)  IN  THE  EVENT THAT A CHARTERED COUNTY HAS 
10 THE ENABLING AUTHORITY GRANTED BY ANY OTHER LAW TO OPERATE  WATER 
11 ANT) SEWERAGE SYSTEMS, WASTE COLLECTION SERVICES OR WASTE DISPOSAL 
12 SERVICES,  SUCH  SYSTEMS  AND  SERVICES SHALL BE OPERATED BY SUCH 
13 COUNTY WITHOUT REGARD TO ANY ANTICOMPETITIVE EFFECT. 

14 (C) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE TEE POLICY  OF 
15 THE   STATE  TO  AUTHORIZE  EACH  CHARTERED  COUNTY  TO  SUPPLANT 
16 COMPETITION IN  THE  AWARD  OF  CONCESSIONS  ON,  OVER  OR  UNDER 
17 PROPERTY  OWNED  OR  LEASED  BY  THE COUNTY AND IN THE LEASING OR 
18 SUBLEASING OF PROPERTY OWNED OR LEASED BY THE COUNTY IN ORDER  TO 
19 UTILIZE  PROPERLY  THE  ASSETS  OF THE COUNTY FOR THE BEST PUBLIC 
20 PURPOSE; TO PROVIDE NECESSARY OR DESIRABLE GOVERNMENTAL  SERVICES 
21 AT   THE  LOWEST  POSSIBLE  COST;  TO • PROTECT  THE  PUBLIC  FROM 
22 UNSCRUPULOUS BUSINESS PRACTICES AND EXCESSIVE PRICES; TO  PROVIDE 
23 FOR  THE  ACCESSIBILITY TO PUBLIC PROPERTY BY AS MANY CITIZENS AS 
24 POSSIBLE; AND TO PROMOTE THE GENERAL WELFARE BY UTILIZING  PUBLIC 
25 PROPERTY FOR THE BENEFIT OF THE CITIZENS OF THE COMMUNITY. 

26 (2)  EACH   CHARTERED  COUNTY  HAS  THE  AUTHORITY  TO 
27 SUPPLANT COMPETITION BY GRANTING ONE OR MORE FRANCHISES  FOR  ANY 
23 CONCESSION  ON,  OVER  OR  UNDER  PROPERTY OWNED OR LEASED BY THE 
29 COUNTY ON AN EXCLUSIVE OR NONEXCLUSIVE BASIS, TO  CONTROL  PRICES 
30 AND  RATES  FOR  SUCH  FRANCHISES;  AND  TO  ESTABLISH  RULES AND 
31 REGULATIONS TO GOVERN THE OPERATION  OF  THE  FRANCHISES  AND  TO 
32 PROVIDE  FOR THE ENFORCEMENT OF ANY SUCH MEASURE; AND TO LEASE OR 
33 SUBLEASE PUBLICLY OWNED OR LEASED LAND, IMPROVEMENTS TO  LAND  OR 
3 4 BOTH  ON  TERMS  TO BE DETERMINED BY THE COUNTY WITHOUT REGARD TO 
35 ANY ANTICOMPETITIVE EFFECT. 

36 (D)  THE POWERS GRANTED  BY  ANY  COUNTY  PURSUANT  TO  THIS 
37 SECTION SHALL NOT BE CONSTRUED: 

38 (1)  TO GRANT TO SUCH COUNTY POWERS IN ANY SUBSTANTIVE 
39 AREA NOT OTHERWISE GRANTED TO SUCH COUNTY BY OTHER PUBLIC GENERAL 
40 OR PUBLIC LOCAL LAW; 

41 (2)  TO RESTRICT SUCH COUNTY FROM EXERCISING ANY POWER 
42 GRANTED  TO  SUCH  COUNTY BY OTHER PUBLIC GENERAL OR PUBLIC LOCAL 
43 LAW OR OTHERWISE; NOR 

44 (3)  TO AUTHORIZE  SUCH  COUNTY  OR  ITS  OFFICERS  TO 
45 ENGAGE  IN  ANY  ACTIVITY WHICH IS BEYOND THEIR POWER UNDER OTHER 
46 PUBLIC GENER.-iL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

47 Article 25B - Home Rule for Code Counties 
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1 13B. 

2 (A) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
3 THE  STATE  TO AUTHORIZE EACH CODE COUNTY TO SUPPLANT COMPETITION 
4 IN THE AREA OF PUBLIC TRANSPORTATION  IN  ORDER  TO  PROVIDE  FOR 
5 ADEQUATE,  ECONOMICAL,  AND  EFFICIENT DELIVERY OF TRANSPORTATION 
6 SERVICES; TO PROTECT ITS CITIZENS FROM INCONSISTENT AND EXCESSIVE 
7 PRICES; TO PROVIDE NECESSARY AND DESIRED SERVICES IN ALL AREAS OF 
S THE COUNTY; TO ENABLE THE COUNTY TO PROVIDE PUBLIC TRANSPORTATION 
9 IN ORDER TO CONSERVE ENERGY AND REDUCE AIR POLLUTION, CONGESTION, 

10 TRAFFIC HAZARDS, AND ACCIDENTS; TO ENCOURAGE THE  USE  OF  PUBLIC 
11 TRANSPORTATION  BY  THE CONTRIBUTION BY THE COUNTY OF CAPITAL AND 
12 OPERATING FUNDS TO ENABLE TRANSPORTATION TO BE  PROVIDED  AT  THE 
13 LOWEST  COST  TO  ALL  CITIZENS,  ESPECIALLY THE INDIGENT; AND TO 
14 PROMOTE  THE  GENERAL  WELFARE  BY  CONDUCTING  A   COMPREHENSIVE 
15 TRANSPORTATION SYSTEM. 

16 (2)  EACH  CODE  COUNTY HAS THE AUTHORITY TO GRANT ONE 
17 OR MORE FRANCHISES FOR A TRANSPORTATION SYSTEM ON AN EXCLUSIVE OR 
18 NONEXCLUSIVE  BASIS,  TO  IMPOSE  FRANCHISE  FEES,  TO  ESTABLISH 
19 CERTAIN  RATES,  TO  ESTABLISH  RULES, REGULATIONS, AND LICENSING 
20 REQUIREMENTS TO  GOVERN  THE  OPERATION  OF  THE  FRANCHISES,  TO 
21 PROVIDE FOR THE ENFORCEMENT OF ANY SUCH MEASURE, AND TO CONDUCT A 
22 PUBLIC TRANSPORTATION SYSTEM ON AN EXCLUSIVE BASIS, INCLUDING THE 
23 ESTABLISHMENT  OF  RULES, REGULATIONS, AND RATES, NOTWITHSTANDING 
24 ANY ANTICOMPETITIVE EFFECT. 

25 (B) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
26 THE  STATE  TO AUTHORIZE EACH CODE COUNTY TO SUPPLANT COMPETITION 
27 IN THE AREA OF  WATER  AND  SEWERAGE  SYSTEMS,  WASTE  COLLECTION 
28 SERVICES  AND WASTE DISPOSAL SERVICES IN ORDER TO ASSURE DELIVERY 
29 OF ADEQUATE, ECONOMICAL, AND EFFICIENT SERVICES TO ITS  CITIZENS, 
30 TO AVOID DUPLICATION OF FACILITIES, TO PROVIDE FOR THE HEALTH AND 
31 SAFETY OF ITS CITIZENS, TO CONTROL DISEASE, TO PREVENT BLIGHT AND 
32 OTHER  ENVIRONMENTAL  DEGRADATION,  TO  PROMOTE THE GENERATION OF 
33 ENERGY AND THE  RECOVERY  OF  USABLE  RESOURCES  FROM  WASTE,  TO 
34 UTILIZE  EFFICIENTLY  THE PUBLIC RIGHT-OF-WAY; TO PROTECT LIMITED 
35 NATURAL RESOURCES FOR THE BENEFIT OF THE CITIZENS OF THE  COUNTY, 
36 TO  LIMIT  WASTE, NOXIOUS ODORS, AND UNSIGHTLY GARBAGE AND DECAY; 
37 AND TO PROMOTE THE GENERAL HEALTH AND WELFARE  BY  PROVIDING  FOR 
38 ADEQUATE  WATER  AND SEWERAGE SYSTEMS, WASTE COLLECTION SERVICES, 
39 AND WASTE DISPOSAL SERVICES. 

40 (2) (I)  EACH CODE COUNTY HAS THE AUTHORITY  TO  GRANT 
41 ONE  OR  MORE  FRANCHISES  OR  ENTER INTO CONTRACTS FOR WATER AND 
42 SEWERAGE SYSTEMS, WASTE COLLECTION SERVICES, AND  WASTE  DISPOSAL 
43 SERVICES  ON AN EXCLUSIVE OR NONEXCLUSIVE BASIS TO ANY PERSON, TO 
44 IMPOSE FRANCHISE FEES, TO ESTABLISH CERTAIN RATES AND CHARGES AND 
^5 TO ESTABLISH RULES, REGULATIONS, AND LICENSING  REQUIREMENTS  AND 
46 TO   PROVIDE   FOR   THE   ENFORCEMENT   OF   ANY   SUCH  MEASURE 
47 NOTWITHSTANDING ANY ANTICOMPETITIVE EFFECT. 

48 (II)  IN THE EVENT THAT ANY CODE COUNTY HAS  THE 
49 ENABLING  AUTHORITY GRANTED BY ANY OTHER LAW TO OPERATE WATER AND 
50 SEWERAGE  SYSTEMS,  WASTE  AND  COLLECTION  SERVICES,  OR  WASTE 
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1 DISPOSAL SERVICES, SUCH SERVICES SHALL BE OPERATED BY SUCH COUNTY 
2 WITHOUT REGARD TO ANY ANTICOMPETITIVE EFFECT. 

3 (C) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
4 THIS STATE TO AUTHORIZE EACH CODE COUNTY TO SUPPLANT  COMPETITION 
5 IN  THE AREA OF PORT REGULATION TO PROVIDE FOR SAFE HARBORS, FREE 
6 OF CONGESTION AND NAVIGATIONAL HAZARDS, TO  PROVIDE  BENEFITS  TO 
7 COUNTY  CITIZENS  BY  PROTECTING  MARINE LIFE AND WILDLIFE AND TO 
8 AVOID WATER POLLUTION AND EROSION. 

9 (2)  EACH CODE COUNTY HAS THE AUTHORITY TO  GRANT  ONE 
10 OR  MORE  FRANCHISES  OR CONTRACTS FOR THE PLACEMENT, ERECTION OR 
11 CONSTRUCTION OF STRUCTURES WITHIN OR ON THE WATERS OF THE COUNTY, 
12 INCLUDING BUT NOT LIMITED TO THE ISSUING OF LICENSES FOR  WHARVES 
13 OR  PIERS  OF  THE ISSUING OF PERMITS FOR MOORING FILES, FLOATING 
14 WHARVES, BUOYS OR ANCHORS,  NOTWITHSTANDING  ANY  ANTICOMPETITIVE 
15 EFFECT. 

16 (D) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
17 THE STATE TO AUTHORIZE EACH CODE COUNTY TO  SUPPLANT  COMPETITION 
18 IN  THE  AWARD OF CONCESSIONS ON, OVER OR UNDER PROPERTY OWNED OR 
19 LEASED BY THE COUNTY AND IN THE LEASING OR SUBLEASING OF PROPERTY 
20 OWNED OR LEASED BY THE COUNTY IN ORDER TO  UTILIZE  PROPERLY  THE 
21 ASSETS  OF  THE  COUNTY  FOR  THE BEST PUBLIC PURPOSE; TO PROVIDE 
22 NECESSARY  OR  DESIRABLE  GOVERNMENTAL  SERVICES  AT  THE  LOWEST 
23 POSSIBLE  COST;  TO PROTECT THE PUBLIC FROM UNSCRUPULOUS BUSINESS 
24 PRACTICES AND EXCESSIVE PRICES; TO PROVIDE FOR THE  ACCESSIBILITY 
25 TO  PUBLIC  PROPERTY  BY  AS  MANY  CITIZENS  AS POSSIBLE; AND TO 
26 PROMOTE THE GENERAL WELFARE BY UTILIZING PUBLIC PROPERTY FOR  THE 
27 BENEFIT OF THE CITIZENS OF THE COMMUNITY. 

28 (2)  EACH  CODE  COUNTY  HAS THE AUTHORITY TO SUPPLANT 
29 COMPETITION BY GRANTING ONE OR MORE FRANCHISES FOR ANY CONCESSION 
30 ON, OVER OR UNDER PROPERTY OWNED OR LEASED BY THE  COUNTY  ON  AN 
31 EXCLUSIVE  OR NONEXCLUSIVE BASIS, TO CONTROL PRICES AND RATES FOR 
32 SUCH FRANCHISES; AND TO ESTABLISH RULES AND REGULATIONS TO GOVERN 
33 THE OPERATION OF THE FRANCHISES AND FOR THE ENFORCEMENT  THEREOF; 
34 AND   TO   LEASE  OR  SUBLEASE  PUBLICLY  OWNED  OR  LEASED  LAND 
35 IMPROVEMENTS TO LAND OR BOTH ON TERMS TO  BE  DETERMINED  BY  THE 
36 COUNTY  OR COUNTIES WITHOUT REGARD TO ANY ANTICOMPETITIVE EFFECT. 

37 (E)  THE POWERS GRANTED  BY  ANY  COUNTY  PURSUANT  TO  THIS 
38 SECTION SHALL NOT BE CONSTRUED: 

39 (1)  TO GRANT TO SUCH COUNTY .POWERS IN ANY SUBSTANTIVE 
40 AREA NOT OTHERWISE GRANTED TO SUCH COUNTY BY OTHER PUBLIC GENERAL 
41 OR PUBLIC LOCAL LAW; 

42 (2)  TO RESTRICT SUCH COUNTY FROM EXERCISING ANY POWER 
43 GRANTED  TO  SUCH  COUNTY BY OTHER PUBLIC GENERAL OR PUBLIC LOCAL 
44 LAW OR OTHERWISE; NOR 

4.5 (3)  TO AUTHORIZE  SUCH  COUNTY  OR  ITS  OFFICERS  TO 
is ENGAGE  IN  ANY  ACTIVITY WHICH IS BEYOND THEIR POWER UNDER OTHER 
47 PUBLIC GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 
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1 The Charter of Baltimore City 

2 Article II - General Powers 

3 (57) 

4 (A) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
5 THE  STATE TO AUTHORIZE BALTIMORE CITY TO SUPPLANT COMPETITION IN 
6 THE AREA  OF  PUBLIC  TRANSPORTATION  IN  ORDER  TO  PROVIDE  FOR 
7 ADEQUATE,  ECONOMICAL,  AND  EFFICIENT DELIVERY OF TRANSPORTATION 
8 SERVICES; TO PROTECT ITS CITIZENS FROM INCONSISTENT AND EXCESSIVE 
9 PRICES; TO PROVIDE NECESSARY AND DESIRED SERVICES IN ALL AREAS OF 

10 THE CITY; TO ENABLE THE CITY TO PROVIDE PUBLIC TRANSPORTATION  IN 
11 ORDER  TO  CONSERVE  ENERGY AND REDUCE AIR POLLUTION, CONGESTION, 
12 TRAFFIC HAZARDS, AND ACCIDENTS; TO ENCOURAGE THE  USE  OF  PUBLIC 
13 TRANSPORTATION  BY  THE  CONTRIBUTION  BY THE CITY OF CAPITAL AND 
14 OPERATING FUNDS TO ENABLE TRANSPORTATION TO BE  PROVIDED  AT  THE 
15 LOWEST  COST  TO  ALL  CITIZENS,  ESPECIALLY THE INDIGENT; AND TO 
16 PROMOTE  THE  GENERAL  WELFARE  BY  CONDUCTING A   COMPREHENSIVE 
17 TRANSPORTATION SYSTEM. 

18 (2)  BALTIMORE  CITY HAS THE AUTHORITY TO GRANT ONE OR 
19 MORE FRANCHISES FOR A TRANSPORTATION SYSTEM ON  AN  EXCLUSIVE  OR 
20 NONEXCLUSIVE  BASIS,  TO  IMPOSE  FRANCHISE  FEES,  TO  ESTABLISH 
21 CERTAIN RATES. TO ESTABLISH  RULES,  REGULATIONS,  AND  LICENSING 
22 REQUIREMENTS ' TO  GOVERN THE OPERATION OF THE FRANCHISES, AND FOR 
23 THE ENFORCEMENT OF ANY SUCH MEASURE,  AND  TO -CONDUCT  A  PUBLIC 
24 TRANSPORTATION  SYSTEM  ON  AN  EXCLUSIVE  BASIS,  INCLUDING  THE 
25 ESTABLISHMENT OF RULES, REGULATIONS, AND  RATES,  NOTWITHSTANDING 
26 ANY ANTICOMPETITIVE EFFECT. 

27 (B) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
28 THE STATE TO AUTHORIZE BALTIMORE CITY TO SUPPLANT COMPETITION  IN 
29 THE  AREA  OF  WATER  AND  SEWERAGE  SYSTEMS AND WASTE COLLECTION 
30 SERVICES AND WASTE DISPOSAL SERVICES IN ORDER TO ASSURE  DELIVERY 
31 OF  ADEQUATE, ECONOMICAL, AND EFFICIENT SERVICES TO ITS CITIZENS, 
32 TO AVOID DUPLICATION OF FACILITIES, TO PROVIDE FOR THE HEALTH AND 
33 SAFETY OF ITS CITIZENS, TO CONTROL DISEASE, TO PREVENT BLIGHT AND 
34 OTHER ENVIRONMENTAL DEGRADATION, TO  PROMOTE  THE  GENERATION  OF 
35 ENERGY  AND  THE  RECOVERY  OF  USABLE  RESOURCES  FROM WASTE, TO 
36 UTILIZE EFFICIENTLY THE PUBLIC RIGHT-OF-WAY, TO  PROTECT  LIMITED 
37 NATURAL RESOURCES FOR THE BENEFIT OF THE CITIZENS OF THE CITY, TO 
38 LIMIT  WASTE, NOXIOUS ODORS, AND UNSIGHTLY GARBAGE AND DECAY; AND 
39 TO PROMOTE THE  GENERAL  HEALTH AND  WELFARE  BY  PROVIDING  FOR 
40 ADEQUATE  WATER AND  SEWERAGE SYSTEMS, WASTE COLLECTION SERVICES 
41 AND WASTE DISPOSAL SERVICES. 

42 (2) (I)  BALTIMORE CITY HAS THE AUTHORITY TO GRANT ONE 
43 OR MORE FRANCHISES OR ENTER INTO CONTRACTS FOR WATER AND SEWERAGE 
44 SYSTEMS, WASTE COLLECTION SERVICES AND WASTE DISPOSAL SERVICES ON 
45 AN EXCLUSIVE OR NONEXCLUSIVE  BASIS .TO  ANY  PERSON,  TO  IMPOSE 
46 FRANCHISE  FEES,  TO  ESTABLISH  CERTAIN  RATES  AND  CHARGES, TO 
47 ESTABLISH RULES, REGULATIONS, AND LICENSING REQUIREMENTS, AND  TO 
48 PROVIDE  FOR  THE ENFORCEMENT OF ANY SUCH MEASURE NOTWITHSTANDING 
49 ANY ANTICOMPETITIVE EFFECT. 
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1 (11)  IN THE EVENT THAT BALTIMORE CITY  HAS  THE 
2 ENABLING  AUTHORITY GRANTED BY ANY OTHER LAW TO OPERATE WATER AND 
3 SEWERAGE SYSTEMS, WASTE COLLECTION SERVICES  AND  WASTE  DISPOSAL 
4 SERVICES, SUCH SYSTEMS AND SERVICES SHALL BE OPERATED BY THE CITY 
5 WITHOUT REGARD TO ANY ANTICOMPETITIVE EFFECT. 

6 (C) (1)  IT  HAS BEEN AND SHALL CONTINUE TO BE THE POLICY OF 
7 THE STATE TO AUTHORIZE BALTIMORE CITY TO SUPPLANT COMPETITION  IN 
8 THE  AWARD  OF  CONCESSIONS  ON,  OVER OR UNDER PROPERTY OWNED OR 
5 LEASED BY THE CITY AND IN THE LEASING OR SUBLEASING  OF  PROPERTY 

10 OWNED  OR  LEASED  BY  THE  CITY IN ORDER TO UTILIZE PROPERLY THE 
11 ASSETS OF THE CITY  FOR  THE  BEST  PUBLIC  PURPOSE;  TO  PROVIDE 
12 NECESSARY  OR  DESIRABLE  GOVERNMENTAL  SERVICES  AT  THE  LOWEST 
13 POSSIBLE COST; TO PROTECT THE PUBLIC FROM  UNSCRUPULOUS  BUSINESS 
14 PRACTICES  AND EXCESSIVE PRICES; TO PROVIDE FOR THE ACCESSIBILITY 
15 TO PUBLIC PROPERTY BY  AS  MANY  CITIZENS  AS  POSSIBLE;  AND  TO 
16 PROMOTE  THE GENERAL WELFARE BY UTILISING PUBLIC PROPERTY FOR THE* 
17 BENEFIT OF THE CITIZENS OF THE COMMUNITY. 

18 (2)  BALTIMORE CITY  HAS  THE  AUTHORITY  TO  SUPPLANT 
IS COMPETITION BY GRANTING ONE OR MORE FRANCHISES FOR ANY CONCESSION 
20 ON,  OVER  OR L'NDER PROPERTY OWNED, OR LEASED, BY THE CITY ON AN 
21 EXCLUSIVE OR NONEXCLUSIVE BASIS, TO CONTROL PRICES AND RATES  FOR 
22 SUCH FRANCHISES; TO ESTABLISH RULES AND REGULATIONS TO GOVERN THE 
23 OPERATION  OF THE FRANCHISES AND FOR THE ENFORCEMENT THEREOF; AND 
24 TO LEASE OR SUBLEASE PUBLICLY OWNED OR LEASED LAND,  IMPROVEMENTS 
25 TO  LAND  OR  BOTH  ON TERMS TO BE DETERMINED BY THE CITY WITHOUT 
26 REGARD TO ANY ANTICOMPETITIVE EFFECT. 

27 (D) (1)  IT HAS BEEN AND SHALL CONTINUE TO BE THE POLICY  OF 
28 THIS  STATE  TO  AUTHORIZE BALTIMORE CITY TO SUPPLANT COMPETITION 
29 WITH RESPECT TO RESIDENTIAL, COMMERCIAL, INDUSTRIAL, AND ECONOMIC 
30 DEVELOPMENT  AND  REDEVELOPMENT  TO  ENSURE  THE  STABILITY   AND 
31 VITALITY OF URBAN AREAS. 

32 (2)  IN ORDER TO ACHIEVE THIS PUBLIC PURPOSE BALTIMORE 
33 CITY  HAS  BEEN  GRANTED  THE AUTHORITY TO LIMIT OR SUPPLANT FREE 
34 COMPETITION AND BUSINESS ENTERPRISE BY  LIMITING  OR  CONTROLLING 
35 THE  TYPES  AND  NUMBER  OF  USERS OR PROJECTS IT WILL AUTHORIZE, 
36 PROMOTE, ASSIST, OR PERMIT IN EXERCISING ITS POWERS TO UNDERTAKE, 
37 PROMOTE,  AND  REGULATE,  AND  OTHERWISE   CONTROL   RESIDENTIAL, 
38 COMMERCIAL,    INDUSTRIAL,    AND    ECONOMIC   DEVELOPMENT   AND 
39 REDEVELOPMENT, INCLUDING BUT NOT LIMITED TO  ACQUIRING,  LEASING, 
40 SELLING  OR  DISPOSING OF, AND CONTROLLING LAND, STRUCTURES, AND 
41 OTHER PROPERTY AND BORROWING MONEY, AND MAKING LOANS OR PROVIDING 
42 OTHER FORMS OF FINANCIAL ASSISTANCE AND GUARANTEES. 

43 (E)  THE POWERS GRANTED TO BALTIMORE CITY PURSUANT  TO  THIS 
44 SECTION SHALL NOT BE CONSTRUED: 

45 (1)  TO   GRANT   TO  BALTIMORE  CITY  POWERS  IN  ANY 
45 SUBSTANTIVE AREA NOT OTHERWISE  GRANTED  TO  THE  CITY  BY  OTHER 
47 PUBLIC GENERAL OR PUBLIC LOCAL LAW; 

48 (2)  TO  RESTRICT  THE  CITY FROM EXERCISING ANY POWER 
49 GRANTED TO THE CITY BY OTHER PUBLIC GENERAL OR PUBLIC  LOCAL  LAW 
50 OR OTHERWISE; NOR 
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1 (3)  TO  AUTHORIZE  THE CITY OR ITS OFFICERS TO ENGAGE 
2 IN ANY ACTIVITY WHICH IS BEYOND THEIR POWER  UNDER  OTHER  PUBLIC 
3 GENERAL LAW, PUBLIC LOCAL LAW, OR OTHERWISE. 

4 SECTION 2.  AND  BE  IT FURTHER ENACTED, That it is not the 
5 purpose  or  intent  of  the General  Assembly to  create   any 
5 presumption regarding any activities of local governments not 
7 addressed in this legislation.  This  legislation shall not be 
8 construed or interpreted to mean that it is the public policy of 
9 this State that such other activities of  local  governments  not 

10 included in this Act may not be exercised in a manner which would 
11 supplant or limit economic competition. 

12 SECTION 3.  AND BE IT FURTHER ENACTED, That if any provision 
13 of this Act or the application thereof to any person or 
14 circumstance is held invalid for any reason, the invalidity shall 
15 not affect the other provisions or any other application of  this 
16 Act which can be given effect without the invalid provisions or 
17 application, and to this end all the provisions of this Act  are 
18 declared to be severable. 

19 SECTION 4.   AND BE IT FURTHER ENACTED, That this Act shall 
20 take effect July 1. 1983. 
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COMMUNITY COMMUNICATIONS COMPANY, INC., Petitioner, 

v 
CTTY OF BOULDER, COLORADO, et aL 

— US —. 70 L Ed 2d 810, 102 S Ct, 

[No. 80-1350] 

Argued October 13,198L Decided January 13,1982. 

Decision: Ordinance enacted by home-role municipality prohibiting expan- 
sion of cable television operator's business, held not to be "state action" 
eligible for exemption from federal antitrust laws. 

SCMMAHT 

The assignee of a permit granted by a dty ordinance to conduct a cable 
television business within the dty limits Sled suit in the United States 
District Court for the District of Colorado, alleging that the dty violated § 1 
of the Sherman Act (15 USCS § 1} when it enacted an "emergency" ordi- 
nance prohibiting the assignee for three months from expanding its business 
to areas of the dty not currently served by it so that the dty council could 
draft a model cable television ordinance and invite new businesses to enter 
the market under the terms of that ordinance^ even though the dty is a 
' home-rule'* munidpaiity which is granted extensive powers of self-govern- 
ment in local and monidpal matters by the constitution of the state in 
which the dty is located. The District Court held that the dty's moratorium 
ordinance was not exempt from federal antitrust laws under the "state 
action'' doctrine of an earlier decision of the United States Supreme Court 
and issued a preliminary injunction (485 F Supp 1035). The United States 
Court of Appeals for the Tenth Circuit reversed, holding that the dty's 
action satisfied the criteria for an exemption from antitrust liability (630 
F2d 704). 

On certiorari, the United States Supreme Court reversed and remanded. 
In an opinion by BRZNNAN, J., joined by MASSHALL, BLACSMUN, POWZLL, 
and STBVBNS, JJ., it was held that the moratorium- ordinance was not 
exempt from antitrust scrutiny under the "state action" doctrine, the direct 
delegation of powers to the dty through a home-rule amendment in the 
810 
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state constitution not rendering the ordinance an act of government per- 
formed by the dty acting as the state m local matters. 

STEVSKS* <J„ coacarred. gmphaaixing that the holding that the city's action 
was not exempt from the antitrust laws was not tantamount to a holding 
that the antitrust laws hare been violated. 

Bxasmvtst, i, joined by Btmcsat Ch. J^ and (yComtom, J^ disaanted, 
axpiusing the view that the question addressed in the case was not whether 
state and local governments are exempt from the Sherman Act, but whether 
statatsa. ordinances, and regulations enacted as an act of government are 
preempted by the Sherman Act under the operation of the Federal Constitu- 
tion's supremacy Ha"^ and that the presumption is that preemption is not 
to be found absent the dear and mgnif*^ intention of Congress that the 
federal act should supersede the police powers of the states. 

WHIR; J., did net partidpat*. 

BZASMOTES 

l—'lhii mXJS Tim i - in • C— Mi— T m—' EOOm 
_ nf Trida "Wonnpnllea inrl dottflram federal aadferaaelswa 

Unftir  Trade  Prwdese  19  —      la-lc A dty wfaidt has been snmtsd 
at sdf-«B}v«rmB«at i» locei aid 

TOTAL CLZESIT-SESVICS L2BRABT* HEFEaENCES 

54 Am Jur 2d, Monopeliaa, Rastednts of Trade, and Unfair 
Trade Pracdcea § 15 

12 Federal Procedural Forms, L Ed, Monopolies and lte» 
straiiUs of Trade §§ 4&81 at seq. 

15 USCS §|1 at seq. 
US L Si DUpHt, Hestraints of Trader Monopolies, and Unfair 

Trade Ptacdeas § 9 
L Ed lodes ta Anaoa, Mnniffrpal Corporations; Bastxsmts at 

Trade and MoBopelias 
XT.TJ. qtdck TnHhrr, Munidpal Corponudons; Restraints of 

Trade and Moeopoiles 
Federal Quick Indax. Monopolies and Hastraints of Trade 

ANNOTATION REFERENCES 
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7aiidtt7 and   liiliiiiifiiii of unniripri 
><CA7V>. <I ALSSd 38«. 
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municipal matters by a "home-rule" 
amendment in the constitution of the 
state in which it is located does not 
enjoy an exemption from federal anti- 
trust liability in regard to its enactment 
of an "emergency" ordinance prohibiting 
a cable television busineta from expand* 
ing its bosineas for three months to ar- 
eas not currently served by it so that the 
city council can draft a model cable 
television ordinance and invite new busi- 
nesses to enter the market undo: the 
terms of that ordinance, the direct dele- 
gation of powers to the city through the 
home-rule amendment not rendering the 
ordinance an act of government per^ 
formed by the dty acting as the state in 
local matters so as to make the ordi- 
nance a "state action" eligible for ex- 
emption. (Rehnqmnt, J.» Burger, Ch. J., 
and O'Connor, £,' daaented from this 
holding) 

Restraints of Trad* MooopoUeSt and 
Unfair Trad* Practicaa §11 — 
city ordinanca — exemption firont 
antitrust scsutisy 

2. A city's ordinance cannot be exempt 
from antitrust scrutiny unless it consti- 
tutes the action of the state itself in its 
sovereign capacity, or unless it consti- 
tutes municipal action in furtherance or 
implementation of dearly articulated 
and affirmatively expressed state policy. 

Constitutional Law § 47 — sovereign 
authority — cities, ormtiaa, and 
other bodies 

3. All sovereign authority within the 
geograpfaicai limits of the United States 
rasidas other with the government of 
the United States, or with the states of 

the union; there may be cities, counties, 
and other organized bodies with limited 
legislative functions, but they are ail* 
derived from, or exist in subordination 
to, one or the other of these. 

Restraints, of Trade, Monopolies, and 
Unfair Trade Practices § 9 — fed- 
eral antitrust laws — state action 
exempt 

4 When a municipality's action is 
challenged as anticompetitive and the 
municipality claims that its action is 
exempt firom liability under the federal 
antitrust laws as a state action, the F» 
quirement for such a claim of dear artic- 
ulation and affirmative expression by the 
state of the policy being implemented by 
the munidpality's action is not satisfied 
whan the state's position is one of mere 
neutrality respecting the municipal ac- 
tion challenged as anticompetitive. 

Restraints of Trade, Monopolies* and 
Unfair Trade Practices §S 11. 64 
— federal antitmst lows — mu- 
nicipalities as "persons'* covered 

5.  The  federal  antitrust  laws,  like 
other federal laws imposing civil or crim- 
inal sanctions upon, "persona,'* apply to 
municipalities as well as to. other corpo 
rate entities. 

Restraints of Trade, Monopolies, and 
Unfair Trade  Practices  §11  — 
federal antitrust laws — state ac- 
tion exemption — state's sobdivi* 
stans 

& When the state itself has not di- 
rected or authorized an anticompetitive 
practice, the state's political subdivisions 
in exercising their delegated power must 
obey the antitrust laws. 

STXXABUS B7 BEPORTKB OP DECISIONS 

Respondent dty of Boulder is a "home 
rale'* municipality, granted by the Coio- 
redo Constitution extensive powers of 
self-goverament in local and municipal 
matters. Petitioner is the assignee of a 
permit granted by a dty ordinance to 
conduct a cable television business 
within the dty limits. Originally, only 

812 

limited service within a certain area of 
the dty could be provided by petitioner, 
but improved technology offered peti- 
tioner an opportunity to expand its busi- 
ness into other areas, and also offend 
opportunities to potential competitors, 
one of whom expressed interest in ob- 
taining a permit to provide competing 
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serncs. The City Council than enactad 
as. "emergency'* ordinance prohibiting 
petitionar from expanding its business 
for three montha, during which time the 
Council was to draft a oodei cable tel^ 

ordinance and to invite new busi- 
to enter the markee uodtr the 

of that ardtnsoce. Pedtianer iQsd 
suit ia Federal Dtstnet Courts alleging 
tfas* sash a nstncden would violate § I 
of the Sbenaaa Act, and seakiag a pre- 
liminary iojunctioa to prevent the dty 
QRAU rasCrieting petitioner's proposed ss> 
pansioB. The dry responded that its mor- 
atorium ordinance could not be violative 
a£ the antitrnst laws because, inter alia. 
the dty enjoyed antitrust immunity un- 
der the "state- actintt" doctrine of Parker 
• Brown. 317US341.37LSd315,333 
Ct 207. The Discaec Court held that the 
Psriesr «T—rr^*** '"•• inappiirehle and 
»*»«t the dty wee thsse&ce sobject to 
aadtraK liability. Aeeordiagir^ the Di*- 
trrct Court isaoed a preliminary uuotte> 
tao. Tim Court of Appaaia ravetsecL 
holdieg that the dty'a acnon- laffified 
the ctiteim fbr a Paihsr ewmpttw 

HUtt Bouidec'e awaratormm ordinaoce 
ia not *f—np* &QBk antitrust, serntxny 
under the Pmhei duittzuieL 

(Mi The ordinanoe cannot be onnpt 
from such aertttmy unlsae it canstitntee 
either the acrioa of the State itself in its 
sovereign capacity or municipal action in 
furtherance or implementation of dearly 
articulated and affirmatively 
state poiiey. 

(b» The Pirker "stao 
ttBB redacts Cangrearf intention to 
body ia the lghrrMfi Act the federalism 
jfTiirip1^ thtf tike States posseae e signifr 
ieaat inseenre of soeenigDty under the 
Fedaeei Coaadtatkn. But this prindpi* 
is inisatentiy limttadi Ours is a "dimi 

AffSARANCB OF COCMSB. 

Harold 3. Faxrow argued tfas cause for petitiaaer. 
Tbonucs ?. M*^*^" azgued the cause for xim State of Alaska, 

et aL, as amicas cnrtae, by special leave of court. 
JeSrar H. Howard argued the cause for reapondeuts. 

system of govemment,'* Parker, supra. 
at 351. 37 L Ed 315, S3 S Ct 307, which 
has ao place for sovereign dtiea. Hera, 
the direct delegation of powexs to the 
dry through the Home Rule Ameodmenc 
to the Colorado Constitution does not 
render the cable television moratorium 
ardiaanee an "act of govemment" per- 
formed by the dty acting as the State in 
local matters so ss to meet Parker's 
"state action'* entariagB. 

(cl Nor is the requirement of "deer 
srticuiatian and aiSrmative espresaum 
of a state policy fulfilled here by the 
Home Rule Amendment's "goanntee of 
local autonomy," since the State's posi- 
tion is one of mere neutrality respecting 
the challenged moratorium ordinance. 
This case iarralvee dty action ia the 
absence of any reguiatiaa by the State, 
and such aetioa cannot be said to fur- 
ther or implenant any dandy artico- 
latad or affltmeturely iiapumsed state 
policy. 

(d) Respoodesis' argament that dental 
of the Psorker eaeemptiott in this case will 
have senous adteiae consequenese for 
dtice aad will oaduiy bozdeo the federal 
courts ia simply aa attack upon the wis- 
dom of the loBgataading aongraaaoBel 
commitment to the policy of free mar- 
kets and opea compedtka flmhnriied in 
the andtnst laws, which laws apply to 
munidpalities oot acting in ftutherance 
of ciaerly artknlaxad and aArmatively 
eutprraeed state policy. 
S30 F!2d 704, ravened and remanded. 

Brannaa, J^ delivered the oonuon of 
the Court, in which Mwnhell, Biackmun, 
Pa<«ell. and Stevens. J£, joined. Stevens 
J^ filed a eoncuznag opinion. Rehnqnist, 
J, Sled a iisseBriflg opmios, ia which 
Burger, CL J, aad (TCannor, J^ joined. 
Whie. J, took no pert ia the < 
fion or decJaam of the oaee 

S13 
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OPINION OP THE COURT 

Justice Brennan delivered the 
opinion of the Court. 

[1a] The question presented in this 
case, in which the District Court for 
the District of Colorado granted pre- 
liminary injunctive relief is whether 
a "home rule" municipality, granted 
by the state constitution extensive 
powers of self-government in local 
and municipal matters, enjoys the 
"state action" exemption from Sher- 
man Act liability announced in Par- 
ker v Brown. 317 US 341, 87 L Ed 
315, 63 S Ct 307 (1943). 

I 

Respondent City of Boulder is or- 
ganized as a "home rule" munidpai- 
ity under the Constitution of the 
State of Colorado.1 The City is thus 
entitled to exerdse "the full right of 
aeif-government in both kcai and 
municipal matters," and with re- 
spect to such matters the City Char- 
ter and ordinances supersede the 
laws of the State. Under that Char- 
ter, all municipal legislative powers 
are  exercised  by an  elected  City 

Council2 In 1964 the City Council 
enacted an ordinance granting to 
Colorado Televents, Inc., a 20-year, 
revocable, non-exclusive permit to 
conduct a cable television business 
within the City limits. This permit 
was assigned to petitioner in 1966, 
and since that time petitioner has 
provided cable television service to 
the University Hill area of Boulder, 
an area where some 20% of the 
City's population lives, and where, 
for geographical reasons, broadcast 
television signals cannot be received. 

From 1966 Until February 1980, 
due to the limited service that could 
be provided with the technology 
then available, petitioner's service 
consisted essentially of retransmis- 
sions of programming broadcast 
from Denver and Cheyenne, Wyo. 
Petitioner's market was therefore 
confined to the University Hill area. 
However, markedly improved tech- 
nology became available in the late 
1970s, enabling petitioner to offer 
many more channels of entertain- 
ment than could be provided by local 
broadcast television.3 Thus presented 

L Thm Colorado Horn* Rui* AnMBdawnt, 
Goto Const, Art XX, 16, pravidw in partisaat 
part: 

*TJ« paopto of Mch dt>. *.• town of thia 
sZMt*. barring a popnlatinti of two thaoasad 
iahabitasa . . , an herefay Taatad with, and 
thay ahail always haw*, power to maka, 
amasd, add to or replaoa ttao efaartar of aid 
city or town, which shall bo its organic law 
and aztaad to ail its leeal and auoidpol 

"Such ehartar and tho orrfinanrae mado 
puzsnant thanto in such mctten shall sapar* 
soda within tho tarritorial limits and otfaar 
juriadictiaa of said dty or town any law of tho' 
stato ia coadfct tharowith. 

"It is tho iateatinn of this artkio to grant 
and confina to tho paopla of all nmaicipatitiw 
ooaung within its provisiana tho full right of 
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solf-gowraaant in both local and raunicipai 
mattan.. . . 

"Tho statutaa of tha Aata of Colorado, so 
£a\ as uppiicabio. shall contintM co apply to 
such ddas and towns, axespt insofar as supar* 
asded by tha charters of such citks and towns 
or by ordinanoo passed pursuant to such char* 
tars." 

2. Bouldar, Cotob. Charter § 11 (1965 r*w adX 

3: Tha Distriet Court balow noted: 
"Up to lata 1975. cable televiaioa through- 

out tho country was coocomed primarily with 
retranamianoa of taloraiao signals to araaa 
which did not have normal receptioa, with 
sono spocial local weather and nows^aervieaa 
originated by the cable operators. During tho 
lata ISTO's howerer. sateillto technology im- 
pacted the industry and prompted a rapid. 
almost geometric rise in its growth. As earth 
stations became leaa axpensivo, and 'Homo 
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with an opportunity to expand its 
business into other areas of the City, 
petitioner in May 1979 informed the 
City Council that it planned such an 
expansion. But the new technology 
offered opportunities to potential 
competitors, as weiU and in July 
1979 ana of them, the newly formed 
Booidar Communications Company 
(BCQ.4 also wratm to th» City Coun- 
cil, expressing its interest in obtain* 
mg a perrmt to pnmda competing 
cable television service throughout 

the City.* 

The City Council's response, after 
reviewing its cable television policy/ 
was the enactment of an "emer* 
gency" ordinance prohibiting peti- 
tioner from expanding its business 
into other areas of the City for a 
period of three months.1 The Qty 
Council *"*"•"""•«** that during tins 
moratorium it planned to draft a 
modal cable television ordinance and 
to invite new businesses to enter the 

3o> Offte*' eoapMriw da—topwi. UM public 
wptinM ta cui* utaraian gnatiy iacrw—d 

tbm market nrnnuui for maeti OTpanriad sar- 

"Tha 'ttatm «f tha «f 
than 35 
FB4 radios 

aiiowsftr 

smldrao'x. 
.Tim 

tat 
vitb tathfiotofy fiv twa^aay sHnhca capaoii^ 
itf. Fonm pocaadai for eabi* tafamaiOB i»- 
ratexad ts a* Vaeakr'. iadkatuia that virtiK 

at» stfll eapacSML' 4a ? Sap* lOSA, UJ3ft- 
1037(OCai»19fl0fe 

4. BCC » * 

3t SaHajiiiiaa 4iit' I<ttBv tfaa Dittiin Cotst 
aacad that "SCC oucliaad » profnau for a 
aaw syton. achnawladsiaa tha pwa—ca of 
[pariHnnarl is Banidar bat statiitc that 
•(w>hate*ar aedaB tha Otr takaa ia mprd ta 
[paritTooarj it ia tha piaa of BCC to basis 
boiidia* ita syaiant m mm m Smmtia altar 
tha Otr 9»a BCC ita poBBib"* 48ft ? Sam 
at 1037. . 

. CSty Omiicil ... nwtialfadl » 
iiwiaiiMBfineafcaMa 

of tha mqr eaansw ia A*! 
. . ISfti... . Aee«diD«tr. tiwr hind a 

. . and hatt * aaadwr rf ttady 

ta thMa rnansM Tha pnaarr thmk <af [tha 
.uuwitMirt) adviea «•§ chat tha Otf daooid 
ba c—WBBtd ahaat tha aadaaer of • cuia 

ta baasna a intiifil mtmuyuif. Mwoi 
ia tha Oty Cooadi —fad 

; a mpftmi vnfmr adwfs» that [pa» 
dttaaart bad baPMaa it «ia aizaadf oparatia* 
in Booidar.-itaiiha» of tha Coaaol. aad tha 
dty Maoacar. aoqmaad faaca that CpKitunar 

might] oot ba tha baat cabia opmcor for 
3ouid«r, bat wauid nonathai— ba tha ooiy 
oparaur bacauaa ot its haad start ia tha aroL 
Xbm Couaeil^aatad ta sraata a staatiaa ia 
which achar eaoia eompaniaa amid suha af- 
fais aad not ba hamporad by tha jwatflality 
that [padtioaor) wauid bulid oot tha whola 
ana. batea thar *««» amwcL" 4SB ? Sugp, 
•tlOST. 

7. Tha pnaadda ta this ontinanra oAnd 
tha foiloains dadaratiaas aa jnanftftrtna for 

. . eabla tala'rialaa csapaaiaa hav* 
withiB rocaot aaoothe diapiayad iatanat ia 
mrnof tha ' mmiutBty aad haaa ta«pmnd 
tha Oty Cwacii to gnat [tbaoti panaiaBOB ta 
uaa tha public right of aay ia prmdiag that 

"... tha pnaaal pansittia^ Cgatitionatj 
haa indicatad that it iataada ta ooaad ita 
sarrscao ia eha naar ftitanr. . .; aad 

**- . . tha City ^••M««y^^ Sada that such aa 
•Ktaaaiaa . . . wooid remit ia Hiadaring tha 
ability at othar nnmpaniaa ta nnmpara ia tha 
Boajday maricacs aad 

"... tha CJ^ Cooaal iataada ta adopt a 
andai cahia tai—iaiaa pormit awrinanra. s»> 
lidt appiiodaaa from iatanatad cahia taia*i> 
aioa iinnpaniafc avaiBata such tppiiratrnna, 
aad datarauaa whachar or aot ta gtsat addi* 
tianai panmta . . . [withia] 3 montha, aad 
flads that aa iaa—iaa of sorriea by [pad* 
tioaarf -xooid roaoit is a dtareptioa at tha 
appikatise aad avaioosaa pneaaa aad 

*. . . tha City c-n*"*^ Sada that piMias 
tamponrr gntrophiad limrtacinna upoa tha 
opantiaas of [podtiaaari wooid not impair 
tha ,inaanf jarricaa oAnd by [it} ta Cty of 
Booidar i iwdaiift, aad moid aot impair [itaj 
ability . . . ta impma than aarncaa withia 
tha ana pnaaady aar««d by it." Booidar. 
Colo, Ordiaaaoa Na -4473 (1979). 
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Boulder market under its terms, but 
that the moratorium was necessary 
because petitioner's continued ex- 
pansion during the drafting of the 
model ordinance would discourage 
potential competitors from entering 
the market.* 

Petitioner filed this suit in the 
United States District Court for the 
District of Colorado, and sought, in- 
ter alia, a preliminary injunction to 
prevent the City from restricting 
petitioner's proposed business expan- 
sion, alleging that such a restriction 
would violate § I of the Sherman 
Act.* The City responded that its 
moratorium ordinance could not be 
vioiative of the antitrust laws, either 
because that ordinance constituted 
an exercise of the City's police pow- 
ers, or because Boulder enjoyed anti- 
trust immunity under the Parker 
doctrine The District Court consid- 
ered the City's status as a home rule 
municipality, but determined that 
that status gave autonomy to the 
City only in matters of local concern, 
and that the operations of cable tele- 
vision embrace "wider concerns, in- 
cluding interstate commerce . . . 
[and] the First Amendment rights of 
communicators.'* 485 F Supp 1035, 
1038-1039 (1980). Then, assuming 
arguendo that the ordinance was 
within   the  City's  authority  as  a 

home rule municipality, the District 
Court considered City of Lafayette v 
Louisiana Power <Sc Light Co., 435 
US 389, 55 L Ed 2d 364, 98 S Ct 
1123 (1978), and concluded that the 
Parker exemption was "wholly inaj^ 
plicable," and that the City was 
therefore subject to antitrust liabil- 
ity. 485 F Supp, at lOSg.19 Petition- 
er's motion for a preliminary injunc- 
tion was accordingly granted. 

On appeal, a divided panel of the 
United States Court of Appeals for 
the Tenth Cwcuit reversed. 630 F2d 
704 (1980). The majority, after exam- 
ining Colorado law, rejected the Dis- 
trict Court's conclusion that regula- 
tion of the cable television business 
was beyond the home rule authority 
of the City. H., at 707. The majority- 
then addressed the question of the 
City's claimed Parker exemption. It 
distinguished the present case from 
Gty of Lafayette on the ground that, 
in contrast to the municipally oper- 
ated revenue-producing utility com- 
panies at issue there, "no propri- 
etary interest of the City is here 
involved." I<L, at 708. After noting 
that the City's regulation "was the 
only control or active supervision 
exercised by state or local govern- 
ment, and . . . represented the only 
explosion of policy as to the subject 
matter." idL, at 707, the majority 
held that the City's actions therefore 

8. Tim Cooadl riwtwd tfai* eoQeiuakm d** 
spito BCCa stataawBt to th* eontratr. sw a 
S, sapt*. 

9t 15 USC f I [15 USC3 31]. Section 1 at 
th* Shcnnaa Act pramdm, la p«rtio«Bt pmtt, 
that "Srtrjr oaatnet. eombinactaa . . „ or 
oorapicaer. in rMtnint of trad* or eomaem 
among th» Mnrtral Statw .... is dedared to 
be iUegaL- 

Petittoiter aJao ailegad, iotar alia, that tha 
C.ty and BCC wet* engaged in a canspiracr to 
"ntriet compacitioa by substituting BCC for 
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petitionar. Tha District Couit aotad that ai> 
tfaoogh prtitiwMK had gathend snaa dream. 
atantiai evidancs that might indicata such a 
eonspincy. tha evidenc* was inauffieieat to 
eatabiisfa a ?rcoability that patitioner would 
ptavaii on this dam. 485 F Supp. at 1038. 

10. Tha District Court also hald that no par 
so antitrust violatioa appearad on tha record 
before it, and that petitioner was not pro- 
tected by tha Firs Aoiendoent from ail regu- 
lation attempted by the City. 485 F Supp, at 
103»-1040. 
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satisfied the criteria for a Parker 
exempcion. id, at 70S.U We granted 
certiorari, 450 US 1039, 68 L Ed 2d 
236, 101 S Ct 1756 (1981). We re- 

H 

A 

Parker T BTOWEU supra*. addxesMd 
the qoeetua whether the ted»ai an* 
titrust laws- prohibited a State, in 
the exercise of its sovereign powers, 
from Impoamg certain anticompeti- 
tive restraints. These took the form 
of a "marketing program" adopted 
by the State of California for the 
1340 raiau cropt that program pr»> 
vented appeUea- Sconsr fnaiy saarkeft- 
ing his crop is interstate commerce^ 
Parkar noted that: Caiifonua'a pro- 
gram "tewed its authoritr . . . 
£rom ths lagaiative command of the 
«ata;w 31T US, at 360, 37 L 3d 315, 
€3 3 Ct 307, and. wot ao. t» hold 
that the progtma was therefore ex* 
empt, by virtae- of the Sherman 
Act* a own limitadaos, from antitrust 

"We Snd aothing in the language 
of the SMBrman Act or in its his* 
tory which soggasts that its pur- 
pose was to reettain a state or its 
oficera or a^wts £ram actzritm 
directed by its Ifgjgtataret. In a 

dual system of government in 
which, under the Constitution, the 
states are sovereign, save only as 
Congress may constitutionaily sub- 
tract from their authority, an 
unexpressed purpose to nullify a 
state's control over its officers and 
agents is not lightly to be attri- 
buted to Congros." 317 US, at 
360-351, 37 L Sd 315, 63 S Ct 307. 

The availability of this exemption 
to a State's municipalities was the 
question presented in City of Lafay- 
ette, supra. In that case, petitioners 
were Louisiana cities empowered to 
own and operate electric utility sys- 
tems both within and beyond their 
munidpai limits. Respondent 
brought suit ajaiw** petitioners ua» 
der the Sherman Act, alleging that 
they had committed varioas antip 
trust offenses in the conduct of their 
utility systeme* to the injury of re- 
spondent; Petitioners invoked ths 
Parker doctrine as entitling them tn 
diamMBai of the suit The District 
Court accepted this argument and 
HifTriT1^ But the Court of Appeals 
for ths Fifth Grcoit reversed, hold- 
ing that a "subordinate state govern- 
mental body is sot ipso facto exempt 
from the operation of the antitrust 
laws," 332 F2d 431. 434 (1976} (foot- 
note omitted), and directing the Dis- 
trict Court on remand to examine 
"whether the stats legislature coa- 

it, TSm nibti Ciliteins Sacaii 

Ia*.44SU39T,63Laiad233,I0OSCt98T 
0300, m •eppart Sir its tmdta* of Oty of 
hdtsmm, tad wdwi** "Ua* dty of LJfly 
•tta is not MpptkaMm » • wfwrinn wbanitt 

mini rachar than a fnytiwurr iatarwe. 
mai that iotmd Urn ?9xkM-MMemL doetna* 
is agflkahkt 'J9 mmmx ths Ct? from aati- 
trat liatoiUty." 630 ?3d. a& 708. 

T!ta diaMot oifod adbnamea^ agnaiiis'with 

ths OiaeriR Coorfs toaiymm of ths 
oMBptiaa iaas. Id. ae 715-713 (Machsr, C£. 
Uaitae Ststss Cowt at Cuatsaos aod Patass 
1 [UIMII wttms by rMignarlnii. iiMwinin) 
Ths diasBK sias samUmtA ths Gift leamm 
t» noiacs "tcjonaaa priadpiss oi conoaet 
him snd •quity,'* id. at 7IS. a* ««U as ths 
Ffaat Amandmsat ricfaoi of pafitwnar and its 
cnaaoBianb bach actssf and aswettaii id. ac 
710-714. Vm psotaoa fbr cntionn did aac 
pnaaafr-ths Fine AmttwJnwps qaeatioB. and 
«* da not addnaa it in this opuian. 
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tempiated a certain type of anticom- 
petitive restraint," ibi<Lu 

This Court affirmed. In doing so, a 
majority rejected at the outset peti- 
tioners' claim that, quite apart from 
Parker, "Congress never intended to 
subject local governments to the an- 
titrust laws.'* 435 US, at 394, 55 L 
Ed 2d 364, 98 S Ct 1123. A plurality 
opinion for four Justices then ad- 
dressed petitioners' argument that 
Parker, properly construed, ex- 
tended to "all governmental entities, 
whether state agencies or subdivi- 
sions of a State, . . . simply by rea- 
son of their status as such.1* Id, at 
408. 55 L Sd 2d 364, 98 S Ct 1123. 
The plurality opinion rejected this 
argument, after a discussion of Par- 
ker, Goldfarb v Virginia State Bar, 
421 US 773, 44 L Ed 2d 572, 95 S Ct 
2004 (1975), and Bates v State Bar of 
Arizona, 433 US 350, 53 L Sd 2d 
810, 97 S a 2691, 51 Ohio Misc 1. 5 
Ohio Ops 3d 60 (ISTT).1* These prece- 
dents were construed as holding that 
the Parker exemption reflects the 
federalism prindpie that we are a 
nation of States, a principle that 
makes no accommodation for sover- 
eign subdivisions of States. The plu- 
rality opinion said that: 

"Cities are nut themselves sover- 

eign; they do not receive all the 
federal deference of the States 
that create them. Parker's limita- 
tion of the exemption to 'official 
action directed by a state,' is con- 
sistent with the fact that the 
States' subdivisions generally have 
not been treated as equivalents of 
the States themselves. In light of 
the serious economic dislocation 
which could result if cities were 
free to place their own parochial 
interests above the Nation's eco- 
nomic goals reflected in the anti- 
trust laws, we are especially un- 
willing to presume that Congress 
intended to exclude anticompeti- 
tive municipal action from their 
reach." 435 US, at 412-413, 55 L 
Ed 2d 364, 98 S Ct 1123 (footnote 
omitted; citations omitted). 

The opinion emphasized, however, 
that the. state as sovereign might 
sanction anticompetitive municipal 
activities and thereby immunize mu- 
nicipalities from antitrust liability. 
Under the plurality's standard, the 
Parker doctrine would shield from 
antitrust liability municipal conduct 
engaged in "pursuant to state policy 
to displace competition with regula- 
tion or monopoly public service." IcU 
at 413, 55 L Sd 2d 364, 96 S Ct 1123. 

12. T5» Comt of AppMt]» dMchbtd the- 
appliaU* standard aa followK 
"US is not aacnsaiT Co point to an aayitM 
statutory mmdatm tor aadt act whicb is al- 
leged to violata tfaa antitnut laws. It will 
audSca if tha efaailaBgod acsciYitr was cleariy 
within tha Impsiatim intent Thus, a trad 
jndga mar aaeartain, &om tha authonty givan 
a guwaumantai entity to act in a particular 
ana. that the legaiatur* oontampiated tha 
kind of actioa eamptainad o£ On tha other 
hand, . . . tha annectian betwien a legisia- 
tiv* grant at powar and the subordinata anti- 
ty's i MII tad uaa at that power may be too 
tanuooa to permit tha candnaion that tha 
entity's intandad scope of activity enema- 
paaaed such conduct. ... A district judge's 
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inquiry on this pant should be broad enough 
to induda all amdenea which might abem tha 
scope oi legislative intent." 532 F2d. 434-435 
(fbotnota omittad; dUoona omitted) 

13. Tha Chief Juatica, in a coacarriag opin- 
ion, focused on the nature of tha ehailsngcd 
activity rather than tha identity of tha partica 
to the suit. 435 US, at 420. 55 L 2d 2d 384, 98 

"S Ct 1123. He distinguished between "the 
proprietary enterprises of munidpalitiea/' iii, 
at 422, 55 L Sd 2d 364, 98 S Ct 1123 (footnote 
omittad). and their "traditjoaai government 
functions." id,at424.55L2d2d364,98SCt 
1123, and viewed the Parker exemption as 
extending to municipalities only whan they 
engaged in the tatter. 
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This was simply a recognition that a 
State may frequently choose to etfect 
its policies through tha instrumen- 
tality of its cities and towns. It was 
streaied. however, that the "state 
policy* relied upon would have to be 
"dearly articulated and affinna* 
tneiy expreand.'* M^. at 4ia 55 L 
3d 2d 384, 38 S Ct 1123L This stan- 
dard has amee been adopted by a 
majority of the Court. New Motor 
Vehicle Board erf California • Grrin 
W, Pox Co^ 439 US 96, 109, 58 L Sd 
2d 3S1, 99 3 Ct 403 (1978); California 
Retail Lit^uor Dealers Assn. v Midcal 
Aiununum. In&, 445 US 97, 105, 63 
L Sd 2d 233,10O S Ct 937 (1SS0)LM 

B 

[21 Our piacedeiits thus reraai 
that Boulder's isaratoriiua ordi- 
nance cannefc be- wseiupt firent anti«- 
trnat aurutiuy ftnleee it cmstttutev 
the- action of th» State of Colorado 
itself ia its aweieifa capedty. 

Parker, or iTn!*^ it constitutes mu- 
nicipal action in furtherance or im- 
plementation of cieariy articulated 
and affirmatively expressed state 
policy, see City of Lafayette, Orria 
W. Fox Co, and Midcal. Boulder 
argues, that these criteria are met by 
the direct delegation of powers to 
munidpalitias through the Home 
Rule Amendment to the Colorado 
Constittttioa. It contends that this 
delegation satisfies both the Parker 
and the City of Lafayette standards. 
We take up these arguments in 
turn. 

(D 
£1b] Respondenfa Parker argu- 

ment emphaaues that through the 
Home Rule Amendment the people 
of the State of Colorado have vested 
ia the City of Boulder "every power 
theretofare poweeeed- by the legislap 
ture . . . ia local and mnm'n'psi af- 
fairs."1* The power thus posMased by 

Caiifciato 
flhmiiis ail 

wbaiamku* withia tte- 
i tB rampCioB fran tii* 

lav*. Ia M haidina «« ezpUdtir 
i tb» prindpia. «qmnd ia tba j>iani> 

itraaiaiaaiaCtr of LaS^wefc thati 
9«oth» mM.MUii«affertl ia by: 
p^iOmiiemlK&Timeemimmtbm-'dmtiyi 
alatkd tad atfmsiiaif nyi—i' m- 
jft&ef ia *dm ' 
tioo. SOioy. MB Ul« US. fit L Sd U 233, 
100 3 a 997. Tfa> 

tim btemamit fintoe » mktr tte- 

vtUtor***. «5Ua.«««a35L3d3d364^ 
9* 3 Ct 1123, m sadaririas nor dacaaoa ia 
BHM • dtaca 3tr d Arrrna, 433 US 3SQ. S3 
L 3d 24 3ia 97 3 CS 2BBU SI Ohis Mia; 3, S 
Obis Ops Al 9 (1977). B«can» «» coadade 
ia tiw prma oaa Oaa Bouidar^ manntnaa 
ocdiane* daw aot aaia^r xb* "dmr utsoxi*. 
tioa aad annmcive Mpnaaoa" czttanoa, *•- 
do aot nash tfa* ^a«ciaB wtaathar that ardt- 

sna* or eooid mtiMtr «h» "actn* a 
t upon ia MideaL 

IS. Daawar Urfaaa Bnaaai Amharitr r 
Byrna, —» Cola —s —% 318 ?2d 13T4, 
1381 (1980), qaociBg FoorCauatr Maenpoii* 
taa Capital ImpravaoMnt OntzJct v Baud of 
Caaacy CocBouaiaats. 148 Goto 284.294.388 
PSd 37, 71 (1982) (wnphawa ia origuiaiX Tha- 
Bytna Caorc mat <» tastua (hat "bywcoa 
af Artida X^ a IMBW rola otr ia oot iateier 
ta tfaa Gaaand t •amhly-inm-aiwiin i* ^ai 
aad nrnmripai afiunk" —— Cota. at —— ?13 
?2d.at 1382. Ptcttiaaar saoDgty liaimrai r** 
ipaadartfa pnouaa aad ita coaatRxdaa af 
Jjjfjua^ < IMIIS CJty aad Coeatjr of Oaaw * 
Swaat, 138 Caia 43. 4* 328 PSd 441. *« 
(1958), Cfty aad Gaoaty af Daawr • "Taaa, TT 
Goto 213^219-330. 238 P 777, 780-781 033SK 
aad 2 SL MiiQwilUn. The Lam ot Mmriripat 
Corpetatiaaa, }9j0aa> at 938 (1979*. m eaa» 
ttarr mtbaritf. Bat it ia not far oa a» daw 

tha conraet rimm oa thia iawa aa a 
' at atata laai PSUJUK asoiua aa aaaai^ 

tiea fires fadtrei aatxtnat lawa, baaad upoa 
rminni* intanfkaia laaw Bag tba aeopa af 
tbooa lawa TJaia UM avaiiaUity ai U» Par- 
kar MMBapdPB ia aad amat. ba * aattar at 
fadaraiLna. 
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Boulder's City Council assertedly 
embraces the regulation of cable 
teieviaion, which is claimed to pose 
essentially local problems.1* Thus, it 
is suggested, the City's cable televi- 
sion moratorium ordinance is an 
"act of government" performed by 
the City acting- as the state in local 
matters, which meets the "state ac- 
tion'* criterion of Parker." 

[3] We reject this argument it 
both misstates the letter of the law 
and misunderstands its spirit. The 
Parker state action exemption re- 
flects Congress' intention to embody 
in the Sherman Act the federalism 
principle that the States possess a 
aigmfiiiant measure of sovereignty 
under our Constitution. But this 
prindpis contains its own limitation: 
Ours is a "dual system of govern- 
ment,'* Parker, supra, at 351, 37 L 
Ed 315, 63 S Ct 307 (emphasis 
added), which has no place for sover- 
eign cities. As this Court stated long 
ago, all sovereign authority "within 
the geogxaphicai limits of the United 
States'* resides either with 

"the Government of the United 
States, or [with] the States of the 
Union. There exist within the 
broad domain of sovereignty but 
theae tmx, There may be cities. 

counties, and other organized bod- 
ies with limited legislative func- 
tions, but they are all derived 
from, or exist in, subordination to 
one or the other of these." United 
States v Kagama, 118 US 375, 379, 
30 L Ed 228, 6 S Ct 1109 (1886) 
(emphasis added). 

The dissent in the Court of Ap- 
peals correctly discerned this limita- 
tion upon the federalism principle: 
"We are a nation not of 'city-states' 
but of States." 630 F2d, at 717. Par- 
ker itself took thifl' view. When Par- 
ker examined Congress' intentions 
in enacting the antitrust laws, the 
opinion noted that "nothing in the 
language of the Sherman Act or in 
its history . . . suggests that its pur- 
pose was to restrain a state or its 
officers or agents from activities di- 
rected by its legisiatare. . . . [And] 
an unexpressed purpose to nullify a 
state's control over its ofScers and 
agents is not lightly to be attributed 
to Congress." 317 US, at 350^351, 87 
L Ed 315, 63 S Ct 307 (emphasis 
added). Thus Parker recognized Con- 
gress' intention to limit the state 
action exemption based upon the 
federalism principle of limited state 
sovereignty. City of Lafayette, Orrin 
W. Frx Co., and Midcai -eaffrmed 
both the vitality and the intrinsic 

16. BoaUar dtern th* dadatan of th* Coi» 
ads SuprMM Court in Manor Vaii Condo- 
awBtaa Aaaa. • VaiJ. — Colo ——^ —— 
 , 604 PSd 1168. 1171-1172 (ISSOX as 
authurity far the grapwMca that tha regula* 
tkB of cabla toitmrnm, ]» a local mattar. 
Patittoner diapntaa thia pnpoaitiaii and ra- 
mwndanfs roaciuis of Manor Vail, dting in 
nbottai Unitad StaMa ? SaBthwaaOwn Cabla 
Cow 392 US 157.168-169, 20 L Sd 2d 1001, 38 
S Ct 1994 (1988), beidiBg that caUa taiaviaioB 
ijFstauia ara eagaged ia iataratat» mimnnnira- 
tko. la tina amceatun. patitjonar ia joined by 
tfaa Stata of Coiondo. which filad an aaticna 
bnaf in Mpyutt of petitioner. For tha par- 

i of thia dedsioa w» will aamaam, without 

deciding that rvapondaof a cnactmaet of tha 
asntonusi ordinaiica under rhallanga hara 
did fall within tha scope of tfaa power data- 
g«ad to tfaa Oejr of- Bocider by virtua of tha 
Caian^> Hoina Roia Aaaodmant. 

17. Raapimdent orgea that tfaa only distiao- 
tion. betwisen tha pnaaat caaa and Parker is 
<faat hara tfaa "act of gowertmiant" is impoaed 
by a bciaa rale city ratbar than by tha state 
legoiatnrft, Under Parker and Colorado Law, 
tha argument flontinues, this ia a datinciioa 
wtthost a difference, aixice in tha sphere of 
local asfaiis home rale cities in Colorado poa- 
sesa every powwr once held by tha state legia- 
latura; 

820 



COMMUNITY COMMUNICATIONS CO. v BOULDES 
TO L Sd 2d 310 

limits of-the Parker state action doc- 
trine. It was azpresaiy recognized by 
the plurality opinion in Qty of La- 
fayette that municipalities "are not 
themselves sovereign,'* 435 US, at 
412,35LEd2d364,S8SCt 1123. 
and that accordingly they could par- 
taJca of the Parkar exemptioa only 
to the extent that they acted purstt« 
ant to a deatiy articniatwri and affip- 
raatiTely jxpieawid state policy, id. 
at 413. 35 L £d 2d 364. 98 S Ct 1123. 
The Court adopted this view in Or- 
rin W. Fox Co. supra, at 109, 58 L 
Ed 2d 361, 99 S Ct 403. and Midcai. 
supra, at 105. 63 L Sd 2d 233, 100 S 
Ct 937. We turn then t» Boulder's 
contepdcBB. that its actiMMi were un* 
dntakan iwimnant to a deedy artk- 
alated and affirmatweiy expreaaed 
statapoilcy. 

Botildar first argoaa that tha re* 
qoixement ai "(dear artiealation and 
affirmative expressiaa^ is fulflled by 
the Colorado Home Sale Amend- 
ment's "joarantee of local auton- 
omy. ^ It contends, qaotmg from City 
of Lafayette, supra, at 413. 35 L Sd 
3d 384v 98 Sa 1123; that by this 
awms Colorado haa "comprehend ad 
within the puweu qxaated" to Boui- 
dar the power to. enact the chai- 
lenfBd ardinaac% and that Colorado 
has thereby "contemplated** Boole 
dor's enactment of an antxeompeti- 
tive regniatoiT program. Further. 
Boulder cemanda that it may be 
iaferred, "Gram the authnnty given 
to Boulder "to operate in a parties^ 
lar area"—here, the asserted home 
rule authority to regulate cabife-tele- 

vision—"that the legisiature contem- 
plated the kind of action complained 
of." (Emphasis supplied) Boulder 
therefore concludes that the "ade- 
quate state- mandate" required by 
City of Lafayette, supra, at 415, 35 L 
Sd 2d 364, 98 S Ct 1123. is present 
here.» 

[4] But plainly the requirement of 
"clear articulation and affirmative 
expression'* is not satiaSed when the 
State's position is one of mere aeu- 
traJItj respecting the municipal ac- 
tions challenged as anticompetitive. 
A State that allows its municipali- 
ties to do as they please can hardly 
be said to have "contemplated" the 
spedia anticompetitive actuma for 
winch ?7*"n«^pAt liability is sought. 
Nor out those aeaona be truly de- 
scribed as "comprehended within the 
powers granted" since the terns, 
"granted.'* necasaariiy implies an af- 
firmative addressing of the subject 
by the State. The State did not do s» 
here: The relationship of the State of 
Colorado to Boulder's moratorium 
ordinance is one of precise neutral- 
ity. As the majority in the Court of 
Appeals below acknowledged "we 
are bore concerned with City action 
in the absence of any regulation 
whatever by the State of Colorado. 
Under these drcumstancae there is 
no interaction of state and keai rsg> 
ntatfntt. We have only the action or 
exerdse of authority by th» City." 
630 FSd at 707. Indeed respondent 
argues that aa to local matters regu- 
lated by a home rale city, the Colo 
rado Ganarai Assembly is without 
power to act C£ City of Lafayette, 
supra, at 414 and a. 44, 55 L Sd 2d 
264. 98 3 Ct 1123. Thus on rsspoa- 

ttl 3«pandMB abo eaoeiadi that it» man* 

iminif ujuiu tit* use sac forthi by Tin Ouat 
Juaoca ia bia Qtf oi L. 

3mm 13, supra, baa—a tha ebaQmgti acaE*- 
itf is daarir A "traditiaBai gswarmsant faoe- 
tsofc" nthaf than a "jjimaiamjr aosatrmaa. 
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dent's view, Boidder can pursue its 
course of regulating cable television 
competition, while another home 
role dty can choose to prescribe 
monopoly service, while still another 
can elect free-market competition: 
and all of these policies are equally 
"contemplated," and "comprehended 
within the powers granted." Accep- 
tance of such a proposition—that the 
general grant of power to enact ordi- 
nances necessarily implies state au- 
thorization to enact specific anticom- 
petitive ordinances—would wholly 
eviscerate the concepts of "clear ar- 
ticulation and affirmative expres- 
sion" that our precedents require. 

m 
[5, f] Respondent argues that de- 

nial of the Parker exemption in the 
present case will. have serious ad- 
verse consequences for cities, and 
will unduly burden the federal 
courts. Bat this argument is simply 
an attack apon the wisdom of the 
longstanding congressional commit- 
ment to the policy of free markets 
and open competition embodied in 
the antitrust Laws." Those laws, like 

other federal laws imposing civil or 
criminal sanctions upon "persons," 
of course apply to municipalities as 
well as to other corporate entities." 
Moreover, judicial enforcement of 
Congress' will regarding .the state 
action exemption renders a State 
"no less able to allocate governmen- 
tal power between itself and its po- 
litical subdivisions. It means only 
that when the State itself has not 
directed or authorized an anticom- 
petitive practice, the State's subdivi- 
sions in exercising their delegated 
power must obey the antitrust 
laws." City of Lafayette, 435 US, at 
416, 55 L Ed 2d 364, 98 S Ct 1123. 
As was observed in that case, 

Today's   decision    does    not 
threaten the legitimate exercise of 
governmental power, nor does it 
preclude municipal government 
from providing services cm a mo- 
nopoly basis. Parker and its prog- 
eny make dear that a State prop- 
erly may . . . direct or authorize 
its instrumentalities to act in a 
way which, if it did not reflect 
state policy, would be inconsistent 
with the antitrust laws. . . . [A]s- 

19. Antitrust laws ia gaami, aad xbm Shtp* 
man Act ia particular, art tb* Magoa Carta 
of fic» esterpraa. Thar -itm rs i'npaitaat to 
the prmamirinn of eeammie ftaadom aad our 
fiaaauCMfruua system aa thm BUI oS Sights is 
ta Cfaa protaetion of oar faadsmatttai panonal 
fraadoma. And tha freadon gnaraataad each 
and evarr buaaasa, m» maxtar bow snail, is 
tha freedom to compata to asiart with vi^gr. 
imaginarifln. devotion, aad ingsanity what* 
ewer economie ausei* it can moatar." United 
Stataa • Topco Aawciataa. Inc., 405 US 5S8, 
CO, 31L Ed 2d 515.33 S Ct U2S (1972). 

20. Sea City of la&yscta. supra, at 394-397, 
551, Bd 2d 364.38 S a 1123. 

Wa hold today oaiy that tha Parker v 
Brown exemptkm waa ao bar to the District 
Court's gnmt of injuaetiya miia£ This case's 
preiiminary pasture makes it uancceseary for 
us to consider other issues regarding the ap> 
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piicabiUty of tha antitrust lawa ia tha contazt 
of suits by private litigants against govern* 
m«at dKenrfaaa, As wa suA ia Gty of Lafe?* 
etta. Tiit may be that certain activitiaa, which 
might appear aaticompetitiv* wfan engaged 
in by prrrata parties, take on a different 
eam^exion when adopted by a loeai gmera- 
meat' 435 US, at 417 a 48. 53 L Sd 2d 364. 
98 S Ct 1123. Compaza *«, National Society 
of Profeasionai Engiaaera v United States. 433 
US S79, S87-S92. 33LEd3d637. 98SCt 
1335 <197S) (coaadering tha validity of aati- 
competitive restraint imposed by private 
agreement) with Exxon Corp. r Governor of 
Marylaad. 437 US 117,133, 57 L Ed 2d 91, 98 
S Ct 2207 '1978) (holding that aatkompedtiva 
effect is aa insiuSdaat basis for iavalidatiag a 
state lawi. Moreavar, as ia City of Lafayette; 
435 US. at 401-402. 55 L Ed 2d 384. 98 S Ct 
1123, wa do not confront the issue of remedies 
appropriate against municipal officials. 
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smning that the municipality is 
authorized to provide service on a 
monopoly basis, these limitations 
on municipal action will not hob- 
ble the ezacation of legitimata 
gw> lUTieyital progtamSk IcL, at 
416-417. 55 L Ed 2d 364, 98 3 Ct 
1133 (finriiwrt^ ,Tni'*tf*i) 

[Ic] The judgment of the Court of 
Appeals is reversed, and the action 
remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

Justice Whit» took no part in the 
esBsaderation or decision of this < 

SPARAXB OPfNIONS 

Justice Stevens, concaxzing: 

The Court's opinion, which I have 
joined, explains why the City of 
Boulder is not entitled to an exemp- 
tion from the antitrust laws. The- 

that the Court's ana^rsis of the es^ 
emptioa wtn* TB tantamount to a 
holding that the antitrust law* haw 
been violated. The aaeamptian is not 
valid. The iliwerir*a dire predictiwa. 
about the cap—pencBt <rf the 
Coorfs boldiBg shoold thecBfore b» 
viewed witlt skeptieiu^1 

In City of La&yetta v Louisiana 
Power * Light COL, 435 US 389. aSL 
Ed 2d 364, 98 3 a 1123, we held. 
that municipalities^ activities as pro* 
videts of sernos are not exempt 
firom the Sherman Act. The reasons 
Sar denying an essnpBOB to the City 
of Laasyette- are aqually applkabla 
to the Gty of Boulder, even thwigh 
Colorado is a homeHrula State. We 
did not hold lit Gty of Lafayetto 
that tha Gty had- violated the anti- 
trust Iaw& Mmeiwei, that qnestuit 
is quite dUTezeut Scoot the question 
whether the G^r of Boulder violated 
the Sherman Acs beeasse the char* 

acter of their respective activities 
differs. In both cases, the violation 
issue is separate and distinct Scorn 
the exemption issue. 

A brief reference to our decision 
in Cantor v Detroit Edison Qx, 428 
US 579, 49 L Ed 2d 1141, 96 3-Ct 
3110. will identify the invalidity of 
the dissent's assumption. In that 
cas* the iVfirhigan Public Utility 
Commistion had approved a tariff 
that required thw Detroit Edison 
Company to provsde its csstomecs 
&ee light bolhfc. The company COB- 
tended that its light bulb distribu- 
tion pregrant waa therefore eznnpt 
from the' antitrust laws an the au- 
thority of Parker v Brown, 317 US 
341. 87 L Ed 31S, 83 S Ct 307. See 
428 US. at 592. 49 L Ed 2d 1141, 96 
3 Ct 3110. The Court rejected, the 
company's, interprecation of Parker 
and held that the plaintiff could pro> 
eeed with his antiuust attack 
against the company's program. We 
surely did not suggest that the mem- 
ben of th» Michigan Public Utility 
ConuniwrioB who had authorized the- 
program, under attack had thereby 
become partiea to a violation of the 
Sherman Act. On the contrary, the 

L '^•"••'i'-'1^ Caoftar • Dwnak Sdlna Cat, 
42S U3 «79. <n& 48 L Sd 2ft 1241, 3S 3 Ct 
3110 (Stamt, J,   liinting) {tbm CaarV* 

aptntiaa of mm? OatatwgaiumA pobtia utfl. 
itf aampmr ia tbm Nacioa md is rhm cnuiaa 

HabiQtlOTn (<|aada8 ?(»; Th* Trapw IUie> 

7«dM«i Aaonwe Law*. 48 NYUL SOT 99. 
728 03740, 3m ate UaOad Stum 2*shmd 
Batizvnnt 3d. r Fritz. 443 U3 158,178 a 10. 
J8LSd2d3B& 101 3(2453. 
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plurality opinion reviewed the Par- 
ker case in great detail to emphasize 
the obvious difference between a 
charge that public officials have vio- 
lated the Sherman Act and a charge 
that private parties have done so.* 

It would be premature at this 
stage of the litigation to comment on 
the question whether petitioner will 
be able to establish that respondents 
have violated the antitrust laws. The 
answer to that question may depend 
on factual and legal issues that must 
and should be resolved in the first 
instance by the District Court In 
accordance with my belief that "the 
Court should adhere to its settled 
policy of giving concrete meaning to 
the general language of the Sher- 
man Act by a process of case-by-case 
adjudication of specific controver- 
sies," 428 US, at 603, 49 L Ed 2d 
1141, 96 S Ct 3110 (opinion of Ste- 
vens, J.), I ofer no gratuitous advice 
about tie questions I think might be 
relevant. My only observation is that 
the violation issue is not nearly as 
simple as the dissenting opinion im- 
plies. 

Justice  Hehnqmst,  with  whom 

The   Chief   Justice   and   Justice 
O'Connor join, dissenting. 

The Court's decision in this case is 
flawed in two serious respects, and 
will thereby, impede, if not •paralyze, 
local governments' efforts to enact 
ordinances and regulations aimed at 
protecting public health, safety, and 
welfare, for fear of subjecting the 
local government to liability under 
the Sherman Act, 15 USC § 1 et seq. 
[15 USCS §§1 et seq.]. First, the 
Court treats the issue in this case as 
whether a municipality is "exempt" 
from the Sherman Act under our 
decision- in Parker v Brown, 317 US 
341, 87 L Ed 315, S3 S Ct 307 (1943). 
The question addressed in Parker 
and in this case is not whether State 
and local governments are exempt 
from the Sherman Act, but whether 
statutes, ordinances, and regulations 
enacted as an act of government are 
preempted by the Sherman Act un- 
der the operation of the Supremacy 
Clause. Second, in holding that a 
municipality's ordinances can be 
"exempt" from antitrust scrutiny 
only if the enactment furthers or 
implements a "clearly articulated 
and   affirmatively   expressed   state 

S. Ser «* US, at 586-592. 4P L 3d f-d 1141. 
96 S Ct 3110 (epimaa of Stmna. J.L Vam 
point wn tnaai explicit ia two paangnof the 
phmlitr opaioa. In • footnotat th* pionlitjr 

"Th* eonmiathrr eStet ot th«M cmfollr 
dnftad iiftniMt arwuwwcmily diffortnciatM 
baewMB ofldal action, on tb* ana hand, and 
individuai actum (omn whan comtnandwi by 
the Stoami, <m tha otfaar band." Id, at 591 n 
24, 49 L Sd 3d 1141, 96 3 a 3110. 
Tha paint was rapnttad in tha test: 
"Tha fedani statata pnaenbca tfaa conduct of 
panona, not prognaa, and tha narrow hoid- 
ing in Parkar concaniad mkf tha legality of 
tha conduct of tha stata ocBdais diargad by 
law with tha reaponaibility for adminiatemg 
Caiijianua's program. What sort of charga 
might have bean mada againat tfaa TOriooa 

S24 

prm -J* pa.aona who en&tgod in a rahaty of 
diffinant actmtiaa unpiamanting that pn> 
gram ia unknown and onknowabia beeaoaa oo 
such ehargea wen mada. [footaota omittadr 
Id, at 601.48 L Sd 2d 1141.96 3 a 3110. 
Tha footaota omittad in tha ahova qua«atiaa 
stated: 
"Indeed, it did sot aven occur to the plaintilf 
that tfaa stata official* might haw violated tha 
Shannan Act; that quaatian wea fint raiaed 
by this Court." I<i,ata01a42,49LSd2d 
U4i. 96 s a 31ia 
Saa Batea v State Bar of Anaona, 433 US 35a 
361. 33 L Ed 2d 810. 97 S Ct 2691. 51 Ohio 
Miac 1. S Ohio Opa 3d SO CTO]bviou3ly. Cantor 
would have been an sntaaiy different caaa if 
the claim had been directed against a public 
official or public agency, rather than against a 
private party."X 
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policy," ante, at  , 70 L Ed 2d 
319, the Court treats a political 
subdiviadon of a State as an entity 
mdistiaguiahablft from any privataiy 
owned businesa. As I read the 
Court's opinion, a nmnicipaiity may 
be said to vioiat* the antitrust laws 
by wtafti'ng legislation in conflict 
with the Sherman Act; unless, the 
legislation is enacted pursuant to an 
affirmative state policy to supplant 
competitive market forces in the 
area of the economy to be regulated. 

Preemptioo and exemption are 
fundamentally distinct concepts. 
Preemption, because it invoivee the 
Supremacy Clause, implicates our 
basic notiane of federalism. Preemp> 
tion analysis is invoked whenever 
the Court is called upon to examine 
"the interplay bacween tha enact* 
nMwts of two tIMBmnt suversigns^^ 
one federal and the other stata" 
Handler, Antitrust—1S73, 73 Coium 
L Rev 1363, 1379 (1978X We are 
confronted with questions under the 
Supremacy Clause when we are 
called upon to resoiva a purported 
condict begweeu the enactments of 
the federal goveramest and those of 
a State or local government, or 
where it is daiaieJ that the fedai-al 
govetiiTnettt has occupied a particap 
lar field exdusiveiy, so as to forah 
dose any state regulation. Where 
preempdim is fbund. the staee enacs- 
ment most fail without any edbrt to 
accommodate the State's purpoaee or 
interests. Because preemption treads 
on the very sensitive area of Fed- 
eral-State relations, this Court is 
"reluctant to infer preemptzoa,'* 
Exxon Corp. T Governor of Mary- 
land, 437 US 117, 132. 57 L Ed 2d 
91, 98 S Ct 2207 (1973). and the 
presumption is that preemption is 

not to be found absent the dear and 
manifest intention of Congress that 
the federal act should supersede the 
police powers of the States. Ray v 
Atlantic Richfield Co^ 435 US 151, 
157, 55 L Ed 2d 179. 98 S Ct 988 
(1978). 

In contrast, exemption  involves 
the interplay between the enact- 
ments of a single sovereign—' 
whether one enactment was in- 
tended by Congress to relieve a 
party from the necessity of comply- 
ing with a prior enactrnent. See, a. 
g^ National Broiler Marketing Ass'n 
v United States, 436 US 316, 56 L 
Ed 2d 728, 98 3 Ct 2122 (1973) (Sher- 
man Act and Capper-Volsteed Act); 
United States • Philadelphia Na- 
tional Bank, 374 US 321, 360-355, 
10 L Ed 2d 915, 33 S Ct 1715 (1963) 
(Clayton Act and Bank Merger Act 
of I960); Silver r New York Stock 
Ezchangev 373 US 341, 357-361. 10 
L Ed 2d 389. 33 S Ct 1246 (1963) 
(Sherman Act and Securities Ex* 
change Act). Since the enactments of 
only one sovereign are involved, so 
problems of federalism are present. 
The court interpreting the statute 
must simply attempt to ascertain 
congreasional intent, whether the ex- 
emption is claimed to be axprees or 
implied. The premimptzons utilized 
in exemption analysis are quite dis- 
tinct from thaw applied in the 
preemption context. In ffxamfning 
exemption queetiooe, "the proper ap- 
preach ... is an analysds which 
reconciles the operation of both stat- 
utory schemee with one another 
ratter than nnktiwj QQ^ campietely 
ousted." Stiver v New York Stock 
Exchange, supra, at 357, 10 L Ed 2d 
339, 33 S Ct 1246. 

With this distinction in mind.. I 
think it quits clear that questions 
involving the so-called "state acnon" 
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doctrine are more properly framed 
as being ones of preemption rather 
than exemption. Issues under the 
doctrine inevitably involve state and 
local regulation which, it is con- 
tended, are in conflict with the Sher- 
man Act. 

Our decision in Parker v Brown, 
supra, was the genesis of the "state 
action" doctrine. That case involved 
a challenge to a program established 
pursuant to the California Agricul- 
tural Prorate Act, which sought to 
restrict competition in the State's 
raisin industry by HnnitiTig the pro- 
ducer's ability to distribute raisins 
through private channels. The pro- 
gram thus sought to maintain prices 
at a level higher than those main- 
tained in an unregulated market. 
This Court assumed that the pro- 
gram would violate the Sherman Act 
were it "organized and made effec- 
tive solely by virtue of a contract, 
combination or conspiracy of private 
persons, individual or corporate," 
and that "Congress could, in the 
exercise of its commerce power, pro- 
hibit a state from maintaining a 
stabilization program like the pres- 
ent because of its effect on interstate 
commerce." 317 US, at 350, 87 L Ed 
313 S3 S Ct 307. In this legard, ve 
noted that "tojccupation of a legisla- 
tive field by Congress in the exerdse 
of a granted power is a familiar 
example of its constitutional power 
to suspend state laws." Ibid. We 
then held, however, that "[wje find 
nothing in the language of the Sher- 
man Act or its history which sug- 
gests that its purpose was to restrain 
a state or its officers or. agents from 
activities directed by its legislature. 
In a dual system of government in 
which, under the Constitution, the 
states are sovereign, save only as 
Congress may constitutionally sub- 
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tract from their authority, an unex- 
pressed purpose to nullify a state's 
control over its officers and agents is 
not lightly to be attributed to Con- 
gress." Id., at 350-351, 87. L Ed 315, 
63 S Ct 307. 

This is clearly the language of 
federal preemption under the Su- 
premacy Clause. This Court decided 
in Parker that Congress did not in- 
tend the Sherman Act to override 
state legislation designed to regulate 
the economy. There was no language 
of "exemption," -either express or 
implied, nor the usual incantation 
that "repeals by implication are dis- 
favored." Instead, the Court held 
that state regulation of the economy 
is not necessarily preempted by the 
antitrust laws even if the same acts 
by purely private parties would con- 
stitute a violation of the Sherman 
Act. The Court recognized, however, 
that some state regulation is 
preempted by the Sherman Act, ex- 
plaining that "a state does not give 
immunity to those who violate the 
Sherman Act by authorizing them to 
violate it, or by declaring that their 
action is lawful. ..." Id., at 351, 87 
L Ed 315, 63 S Ct 307. 

Our two most recent Parker doc- 
trine cases reveal most dearly that 
the "state action" doctrine is not an 
exemption at ail, but instead a mat- 
ter of federal preemption. 

In New Motor Vehicle 3d. v Orrin 
W. Fox Co., 439 US 96, 53 L Ed 2d 
361, 99 S Ct 403 (1978), we examined 
the contention that the California 
Automobile Franchise Act conflicted 
with the Sherman Act. That Act 
required a motor vehicle manufac- 
turer to secure the approval of the 
California New Motor Vehicle Board 
before it could open a dealership 
within an existing franchisee's mar- 
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ket area, if the competing franchisee 
objected. By so delaying the opening 
of a new dealership whenever a com* 
peting dealership protested, the Act 
arguably gave e&ct to privately ini- 
tiated restraints of trade, and thua. 
was invalid under Schwegniann 
Bros, v Calvert DiadBais Corp, 341 
US 384, 95 L Ed 1036, 71 3 Ct 745, 
44 Ohio Ope 396, 60 Ohio L Abe 31, 
19 AL32d 1119 (1961). We held that 
the Act was outside the purview of 
the Sherman Act because it contem- 
plated "a system of regulation, 
dearly articulated and affirmativeiy 
ezpreand, designed, to displace un- 
fettered basueas ficeedeai in the 
aattar c£ the ^T*^H*^**wt^l',* and r*- 
locaticm of automobile deaierahipa.'* 
ItL, at 109, 58 L Sd 2d 361, 99^ 3 Ct 
403. We also held that a state stat- 
ute is not invalid oader the Sher- 
man Act merely berense the statute 
will have- an wntirnmtietitife ^Esct, 
Otlmwiae, if an adverse e&cf upon 
compedtum were enough to render at 
statute invalid under thft Sherman 
Act, "the States' power to engage in 
economic reguiatzon would be effec- 
tively deetroyed.'* Id, at 111, 58 L 
Sd 2d 361, 99 3 Ct 403 (quoting 
TTTmw Corp. v Governor of Mary- 
land. 437US.atl33,57LEd2d91, 
9? 3 a 2207). In New Motor Vehidr 
3d, we held that a state statute 
could stand in the face of a pup- 
ported eondlct with the Sherman 
Act. 

In Califbrnis Retail Liquor. Deal- 
art Aartt T MIdcal Aluminum. lac, 
445 US 37, 63 L 2d 2d 233,100 S Ci 
937 (1980), we invalidated Caiifbr- 

nia's wine-pridng system in the face 
of a challenge under the Sherman 
Act. We first held that the price-set- 
ting   program    constituted    resale 
price rnair^taman**, which this CoUZt 
has consistently held to be a "per 
se" violation of the Sherman Act. 
Id, at 102-103. 63 L Sd 2d 233, 100 
3 Ct 937. We then concluded hat 
the program could not fit within ihe 
Parker doctrine. Although the re- 
straint was imposed pursuant to a 
clearly articulated and affirmatively 
expressed state policy, the program 
waa not actively supervised by the 
State itsel&t'he State merely autho- 
rized and enforced price-fixing astab* 
liafaed by private pertiss, instead of 
establishing the prices itself or re- 
viewing their reesonablenaas. In the 
absence of suffldent state supervi- 
sion, we held that the pricing system 
waa invalid under the Sherman Act. 
Id, at 105-108, 63 L Sd 2d 233, 100 
3Ct 937. 

Unlike the instant case, Parker. 
MidcaU and New Motor Veinde Sd. 
involved challenges to a state stat- 
ute. There was no suggestion that a 
State riolatm the Sherman Act 
when it enacts legislation not saved 
by the Parker doctrine from invali- 
dation under the Sherman Act. In- 
stead, the statute is simply unea- 
fbresabl* because it has bent 
preempted by the Sherman Acfc. By 
contrast, the gist of the Court's opin- 
ion is that a municipality may acto* 
ally violate the antitrust laws when 
it merely enacts an ordinance in- 
valid under the Sherman Act, unless 
the ordinance implements an afSma- 
txveiy axprassed state policy.?  Ac- 

fflBdOB^tedly will b* aBad» punuaK ts §1. 
Oanaf a»okp»—axrfafl 'nniaiw* kproof 
of A coBtnBC. ' TMP^iynfiflHi op u mi racy* Lt 
mar !w vnptad dufc MuaJapBiitii will not 
Caea liateiity uador Jl, boopaa it will b» 

difkait to ailMft that UM waetgt of an- 
orsmaaea •»•• ciot prataeE of sach a ooBtracV 
conoiiiataM, w cmapucacv* T&wi Mat witix 
wttiea tha srdiiMaca is tte iaatmt caoa haa 
baan Ubadad A "awiteact* will hardly grra 
snuuopaiitMa aoiaoa m thia rwj*ni. 
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cording to the majority, a municipal- 
ity may be liable under the Sherman 
Act for enacting anticompetitive leg- 
islation, unless it can show that it is 
acting simply as the "instrumental- 
ity" of the State; 

Viewing the Parker doctrine in 
this Tianner will have troubling con- 
sequuices for this Court and the 
lower courts who must now adapt 
antitrust principles to adjudicate 
Sherman Act challenges to local reg- 
ulation of the economy. The major- 
ity suggests as much in footnote 20. 
Among the many problems to be 
encountered will be whether the 
"per ae" rules of illegality apply to 
municipal defendants in the same 
manner as they are applied to pri- 
vate defendants. Another is the 
question of remedies. The Court un- 
derstandably leaves open the ques- 
tion whether municipalities may be 
liable for treble damages for enact- 
ing anticompetitive ordinances 
which are not protected by the Par- 
ker doctrine.3 

Most troubling, however, will be 
questions regarding the factors 
which may be examined by the 
Court pursuant to the Rule of Rea- 
son. In National Society of Profes- 
aonal Engineers v United States, 
4*3 US 679, S!3S, 55 L Ed 2d 637, 98 
S Ct 1355 (1978), we held that an 
anticompetitive restraint could not 
be defended on the basis of a private 
party's conclusion that competition 
posed a potential threat to public 
safety and the ethics of a particular 
pro&arion. "tTlhe Rule of Reason 

does not support a defense based on 
the assumption that competition it- 
self is unreasonable." Id., at 696, 55 
L Ed 2d 637, 98 S Ct 1355. Profes- 
sional Engineers holds that the deci- 
sion to replace competition with reg- 
ulation is not within the competence 
of private entities. Instead, private 
entities may defend restraints only 
on the basis that the restraint is not 
unreasonable in its effect on compe- 
tition or because its pro-competitive 
effects outweigh its anticompetitive 
effects. See Continental T.V., Inc. v 
G.T.E. Syivania, Inc., 433 US 36, 53 
L Ed 2d 568, 9? S Ct 2549 (1977). 

Applying Professional Engineers 
to municipalities would mean that 
an ordinance could not be defended 
on the basis that its benefits to the 
community, in terms of traditional 
health, safety, and public welfare 
concerns, outweigh its anticompeti- 
tive effects. A local government 
would be disabled from displacing 
competition with regulation. Thus, a 
municipality would violate the Sher- 
man Act by enacting restrictive zon- 
ing ordinances, by requiring busi- 
ness and occupational licenses, and 
by granting exclusive franchises to 
utility services, even if the city de- 
termined that it would be in the best 
interests of its ichabitaz.t3 to dis- 
place competition with regulation. 
Competition simply does not and 
cannot, further the interests that lie 
behind most sodal welfare legisla- 
tion. Although state or local enact- 
ments are not invalidated by the 
Sherman Act merely because they 

2. It -ma. take a ouaidsrafal* feat of judicial, 
fflrmnHffn » eoodudt that muiudpaiitiea 
ara not subjaet ta traUe damagas to eaatpen- 
ata any panoa "Injond ia hia bunnaaa or 
property.'* Saction 4 of tfaa Clayton Act 15 
USC §15 [15 USCS f 151 ia maadatory: "any 
panoa who shaii b* iajored la hia hniiiinaa or 
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proparty !>y reason of anything focbuidaa in 
tfaa antitrust laws . . . ihail recovar threefold 
the danwger fay him suatainad.'* SeaTLafayeKa 
7 Looiaiaaa Power & Light Co. 435 US 339, 
442-443. 55LSd2d364. 98301 1123 (1978) 
(Blackmun, J., diaaanting). 
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may have anticompetitive ejects, 
Exxon Corp. v Governor of Mary- 
land, 437 US, at 133, 57 L Ed 2d 91, 
98 S Ct 2207, this Court has not 
hesitated to invalidate such statutes 
an the basis that such a program 
would violate the antitnat laws if 
engaged in by private parties. See 
Califbraia Xiqaor Dealers Aas'n v 
Mideal Aiuminnm. lac 445 US, at 
102-103, S3 L Ed 2d 233. 100 S Ct 
937 (resale price maintenance); 
Schwegman 3n& v Caivert Corp^ 
341 US 384, 95 L Ed 1035, 71 S Ct 
745, 44 Ohio Ope 395, 60 Ohio L Abs 
31,19 AL32d 1119 (1951) (same). Ct 
Parker v Brown, 317 US, at 350, 37 
L Ed 315, 63 3 Ct 307 (Court ae» 
sumed the stahtlizatusn program 
would violate the Sfaezmaa Act if 
orgaaued and a&eted by private 
petsosak Unlaae the municipaiity 
could point to aft affinnasveiy assr 
pressed state policy to displace camr- 
petition in the gsven area sought to 
be regulated, the munidpelity would 
be held to violate the Sherman Act 
and the regulatory scheme would be 
rendered invalid. Surely, the Court 
does sot seek to require a munidpal- 
ity to justify every ordinance it en- 
acts in tarma of its pro-competitive 
edeeta. If monidpelities are permit- 
ted <mly to enact ordfcancae that are 
consistent with tiam pnxompetitive 
policies of the Sherman Act, a mu- 
nid polity's power to regulate the 
eamoaay would be all bus destroyed. 
See Ezzcat Corpt v Goveraor of 
Maryland, supn, ai 133,37 L Ed 2d 
91, 98 3 Ct 2207. This country's 
munidpalitiee wiQ be unable to ex- 
periment with innovative sodal .pro- 

grams. See New State Ice Co. v Lieb- 
mann, 285 US 262, 311, 78 L Ed 747, 
52 S Ct 371 (1932) (Brandeis, J., 
dissenting). 

On the other hand, rejecting the 
rationale of Professional Engineers 
to *<***iprr\rfiiat* the municipal de- 
fendant opens up a different sort of 
Pandora's Box. If the Rule of Season 
were "modified'* to permit a munici- 
pality to defend its regulation on the 
basis that its benefits to the commu- 
nity outweigh its anticompetitive ef- 
fects, the courts will be called upon 
to review soda! legislation in a man- 
ner reminiscent of the Lochner era. 
Once again, the federal courts will 
be called upon to engage in the same 
wide-ranging; essentially standard- 
less inquiry into the zeasonablanese 
of local regulation that this Court 
has properly rejected. Tn^twid of 
"liberty of contract" and "substan- 
tive due process,'* the pro-competz- 
tive prindpiee of the Sherman Act 
will be the governing standard by 
which the reasonableness of ail local 
regulation will be determined.* Nei- 
ther the Due Process Clause nor the 
Sherman Act authorizes federal 
courts to invalidate local regulation 
of the economy simply upon opining 
that the municipality has acted un- 
wisely. The Sherman Act should not 
be deemed to authorise federal 
courts to "substitute their social and 
economic beliefs for the judgment of 
legislative bodies, who. are elected to 
pass laws." Ferguson v Skrupa, 372 
US 728, 730, 10 L Ed 2d 93, 33 S Ct 
1028, 95 AL32d 1347 (1963). The 
federal courts have not been ap- 
pointed by the Sherman Act to sit as 

Onrinc &• laebeur «. this Covfa 
i Of th» DO* PnCMB CdHM <3»* 

ptasMBta^ it* jactroat poUcm Thia Conrt 
soBsie to rrinnwj prifTU'wCfitif* btiwvior OB tbtt 
port <xf prrrate marpram aad pmrailr foe* 

bad* jBTCramBt iatmrftnae* with eenpacK 
tfym forev ia -Jam aarkat piaem, 3m Strcag. 
Tim fietmnmiit -Pjatoopfay of Locnwwt ?mm* 
Stxm. StaianmmsBd Smamaxiatiaa, 15 Art* 
L3»r 419.-030973)1 
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a "superlegislature to weigh the wis- 
dom of legislation." Lincoln Federal 
Labor Union v Northwestern Iron & 
Metal Co., 335 US 525, 535, 93 L Ed 
212, 69 S Ct 251, 6 ALR2d 473 
(1949). 

Before this Court leaps into the 
abyss and holds that municipalities 
may violate the Sherman Act by 
enacting economic and social legisia* 
tion, it ought to think about the 
consequences of such a decision in 
terms of its effect both upon the very 
antitrust principles the Court desires 
to apply to local governments and on 
the role of the federal courts in ex- 
amining the validity of local regula- 
tion of the economy. 

Analyzing this problem as one of 
federal preemption rather than ex- 
emption will avoid these problems. 
We will not be confronted with the 
anomaly of holding a municipality 
liable for enacting anticompetitive 
ordinances.4 The federal courts will 
not be required to engage in a stan- 
dardlesa review of the reasonable- 
ness of local legislation. Rather, the 
question simply will be whether the 
ordinance enacted is preempted by 
the Sherman Act. I see no reason 
why a different rule of preemption 
should be applied to testing the va- 
lidity of municipal ordinances than 
the standard we presently apply in 
assessing state statutes. I see no rea- 
son   why   a   munidpai   ordinance 

should not be upheld if it satisfies 
the Midcal criteria: the ordinance 
survives if it is enacted pursuant to 
an affirmative policy on the part of 
the city to restrain competition and 
if the city actively supervises and 
implements this policy.* As with the 
case of the State, I agree that a city 
may not simply authorize private 
parties to engage in activity that 
would violate the Sherman Act. See 
Parker v Brown, 317 US, at 351, 87 
L Ed 315, 63 S Ct 307. As in the case 
of a State, a municipality may not 
become "a participant in a private 
agreement or combination by others 
for restraint of trade." Id., at 351- 
352, 87 L Ed 315, 63 S a 307. 

Apart from misconstruing the Par- 
ker doctrine as a matter of "exemp- 
tion" rather than preemption, the 
majority comes to the startling con- 
clusion that our Federalism is in no 
way implicated when a municipal 
ordinance is invalidated by the Sher- 
man Act. I see no principled basis to 
conclude, as does the Court, that 
municipal ordinances are more sus- 
ceptible to invalidation under the 
Sherman Act than are state stat- 
utes. The majority concludes that 
since municipalities are not States, 
and hence are not "sovereigns", onr 
notions of federalism are not impli- 
cated when federal law is applied to 
invalidate otherwise constitutionally 
valid municipal  legislation.  I  find 

4 Saoi a mmiicipaiity docs tut violat* th» 
tfc* antitrat taw wiwn it enacts legaiatum 
pfwnptad by tfa* Sfaannaa Act. thai* will b* 
so pnbiama with the rwaedy. Pnamptad 
state or local lagialatioa is nmpijr invalid sod 

S. The Mldeai ataaiiarda are not applied 
ootil it is either dcteminad or aanunad that 
the reguiatory program would violate the 
Sherman Act if it were conceived and opet* 
atad by prhrate penona. See Parker v Brown, 
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31T Ua at 3S0, 37 L Sd 315, 83 3 Ct 307; 
Caiiibmia Liquor Dealers Anil • Midcal Alu- 
minum, 448 US, at 102-103. 33 L Sd 2d 233, 
100 S Ct 937. A statute is not preempted 
simply because some conduct contemplated by 
the statute night violate the antitrust laws. 
See Seagnm & Sons v Hostetter. 384 US 35. 
45-*6. IS L Bd 2d 336. 86 S Ct 1254 (1966). 
Conversely, reliance on a state statute does 
not iasulate a private party from liability 
under the antitrust Laws unless the statute 
satisfies the Midcal criteria. 
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this reasoning remarkable indeed. 
Our notions of federalism are impii- 
catad when it is contended rhat a 
municipal ordinance is preempted by 
a federal statute. This Court has 
made no such disdnctiott between 
States and their subdivisions with 
regard to the preemptive effects of 
federal law. The standards applied 
by this Court are the same regard- 
lew of whether the challenged enact- 
ment is that of a State or one of its 
political subdivisions. See, e.g^ City 
of Burbank v Lockheed Air Termi- 
nal, Inc^ 411 US 624, 38 L Ed 2d 
547, 93 S Ct 1354 (1973); Huron 
Portland Cement Co. v Detroit, 362 
US 440, 4 L Ed 2d 352, 80 S Ct 313, 
78 AL22d 1294 (1360V I suspeecthat 
the Court has oat intended to so 
drMntticaUy alter established prms> 
pies of Supremacy Cause analysis. 
Yet, this is precisely what it appears 
to have done by holding, that a mu- 
nicipality may invoke the Parker 
doctrine only to the same extent as- 
can a. private litigant. Since she Par- 
ker doctrine is a matter of federal 
preemption under the Supremacy 
Cause, it should apply in challenges 
to municipal regulation in «m47ar 
fashion as it applies in a challenge 
to a state regulatory enactment. The 
distinction becween cities and States 
created by the majority has no prin- 
cipled basis to support it if the issue 
is propariy framed in terms of 
preemptiaB rather than exemption. 

As with the States, the Parker 
doctrine should be employed to d^ 

whether local   legislation 

has been preempted by the Sherman 
Act. Like the State, a municipality 
should not be haled into federal 
court in order to justify its decision 
that competition should be replaced 
with regulation. The Parker doctrine 
correctly holds that the federal in- 
terest in protecting and fostering 
competition is not infringed so long 
as the state or local regulation is so 
structured to ensure that it is truly 
the government, and not the regu- 
lated private entities, which is re- 
placing competition with regulation. 

By treating the municipal defen- 
dant as no different from the private 
litigant attempting to invoke the 
Parker doctrine, the Court's decision 
today will radically alter the rel» 
tionship betweea the States and 
their political subdivisions^ Munici- 
palities will no longer be able to 
regulate the local economy without 
the imprimatur of a clearly ex- 
pressed state policy to dispiaee com- 
petition/ The decision today etfeo- 
dveiy destroys the "home rule" 
movement in this country, through 
which local governments have ob- 
tained, not without persistent state 
opposition, a limited autonomy over 
matters of local concern.1 The mu- 
niripalitiee that stand most to lose 
by the decision today are those with 
the most autonomy. Where the State 
is totally disabled from •wia^ring' leg. 
islation dwding with masters of local 
concern, the municipality will be 
defenselesi from chailengee to its 

& Til* Cutrt laidinmniiMr amid* dMi* 
WCBBS wfanhef loetk OR&awacw ssst sstufy 
tbm "acthv sum sapwrmcB" prose ^ uia 
MUol sac It wouid MHB tathtr odd to 
nqottv sntoiopBi oniimtew t* b* ecuiafcwi 
by tit* Staa rmttmr chaa ds» off itatiL 

T. SMUS thw appaRQ&ttT " neuttm tb» 

soww it has las onr load affinn. tbm Stam 
a£ Colonde, jmami !jy 22 ottwr SUua. hm 
support«i pnttiaiMr m *i»*rTt rririia It is 
canon*, mri—i. that cha» 2taa» now Mtk to 
us* tba Sapmaey OMM m a sword, worn 
tfaar so oitaa arajt daAsd tbnr owa «iiact> 
motus from its urtaii&tmg aiftcat 
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regulation of the local economy. In 
such a case, the State is disabled 
from articulating a policy to displace 
competition with regulation. Noth- 
ing short of altering the relationship 
between the municipality and the 
State will enable the local govern- 
ment to legislate on matters impor- 
tant to its inhabitants. In order to 
defend itself from Sherman Act at- 
tacks, the home rule municipality 

will have to cede its authority back 
to the State. It is unfortunate 
enough that the Court today holds 
that our Federalism is not impli- 
cated when municipal legislation is 
invalidated by a federal statute. It is 
nothing leas than a novel and egre- 
gious error when this Court uses the 
Sherman Act to regulate the rela- 
tionship between the States and 
their political subdivisions. 
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PIPER fi- MABSURY 

APPLICATION OF THE ANTITRUST LAWS 
 TO LOCAL GOVERNMENTS* 

Introduction 

Within the last four years, the United States Supreme 

Court has ruled that local governments are not automatically 

exempt from the antitrust laws under the state action doctrin* 

because of their status as local governments. Community Commuri- 

cations Co., Inc. v. City of Boulder,  U.S. , 70 L.Ed 2d 

810 (1982); City of Lafayette v. Louisiana Power & Light Co., 435 

U.S. 389 (1978). While these two cases clearly state that the 

antitrust laws are applicable to local governments, many questions 

are left unresolved. This paper is designed to identify Some of 

the more important questions regarding the application of the anti- 

trust laws to local governments, and to review recent case law 

applying the antitrust laws to local governments.  This paper 

does not purport to describe every antitrust issue regarding local 

government, nor does it purport to answer every question raised. 

The State Action Doctrine 

The Boulder and Lafayette cases limited the application 

The lecturer gratefully acknowledges the assistance of Thomas J. 
G1 gT-iol . p-intar-   a   Ma-rhn-pv .    -in   frhta   nrprta rat inn   Q-T   IT h is   oanar. 
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of the state action doctrine to exempt local governments from 

the antitrust laws. Howeverr it by no means ruled that the state 

action doctrine is never applicable to local governments.  To 

properly understand the application of the state action doctrine 

to local governments, a review of its development is necessary. 

Development of the State Action Doctrine 

The state action doctrine was originally enunciated 

by the Supreme. Court in Parker v. Brown, 317 O.S. 341 (1943).  That 

case made clear that the state action doctrine was based on the 

federal constitution and principles of federalism.  The Court 

stated: 

In a dual system of government in which, 
under the Constitution, the states are 
sovereign, save only as Congress may 
constitutionally subtract from their 
authority, an unexpressed purpose to 
nullify a state' s control over its 
officers and agenta is not lightly to be attri- 
buted to Congress. 

Parker v. Brown, supra, 317 O.S. at 3S1.  In applying this principle 

to the federal antitrust laws, the Court reviewed the Sherman Act, 

15 O.S.C, SI et. sec., and found that, '*. . . nothing in the 

language of the Sherman Act or in its history . . . suggests that 

its purpose was to restrain a state or its officers or agents from 

-2- 
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activities directed by its legislature." Id. at 350-351. 

Parker v. Brown was originally construed broadly by the 

lower courts. With regard to local governments, the lower courts 

often equated local government conduct with state action and there- 

fore held local government entities exempt from the antitrust laws 

because of their status as governmental entities.  E.g.,  S.W. 

Wiggins Airwaysf Inc. v. Massachusetts Port Authority/ 362 P.2d 52 

{1st Cir.), cert, denied/ 358 U.S. 947 (1966); Murdock v. City of 

Jacksonville, 361 P. Supp. 1083 (M.D. Pla. 1973). 

The Narrowing of the State Action Doctrine 

Beginning in the mid-1970,s, the Supreme Court rendered 

a series of decisions which narrowed the application of the state 

action doctrine. Goldfarb v. Va. State Bar, 421 U.S. 773 (1975) 

(minimum-fee schedule for attorneys enforced by Virginia State 

Bar did not qualify for state action immunity because of inadequate 

state involvement); Cantor v. Detroit Edison Co./ 428 U.S. 579 (1976) 

(electric utility's free light bulb program did not qualify for 

state action immunity-despite approval by Michigan Public Service 

Commission because of absence of a state policy to displace compe- 

tition for the sale of light bulbs); Bates v. State Bar of Arizona/ 

433 U.S. 350 (1977) (ban on lawyer advertising qualifies for state 

action immunity because it was mandated and actively supervised by 
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the Arizona Supreme Court); New Motor Vehicles Board v. Orrin W. 

Pox_Co., 439 U.S. 96 (1978) (regulation of location of new car 

dealers qualifies for state action immunity because it is required 

by statute and actively enforced by a state board). 

The development of the state action doctrine in these 

cases was finally crystalized into a two part test enunciated by 

the Supreme Court in California Retail Liquors Dealers Association 

v. Midcal Aluminum, Inc., 445 U.S. 97 (1980). 

Firstf the challenged restraint must be 
"one clearly articulated and affirmatively 
expressed as state policy"; second, the 
policy must be "actively supervised" by 
the State itself. 

Id. at 105.  (citation omitted) 

In Midcal, the Court found that the first part of the test 

was satisfied by California's statute for wine pricing requiring 

the filing of price schedules and forbidding sales at prices other 

than those on the price schedule. However, the program failed the 

second test because of the lack of stats supervision over the prices. 

Application of the State Action 
Do.ctrine to Local Government 

The Supreme Court first considered the application of the 

state action doctrine to local governments in City of Lafayette 

v. Louisiana Power S Light Co., 435 U.S. 389 (1978).  In that case. 
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the- court clearly rejected the concept that local governments 

are exempt from antitrust scrutiny by virtue of their status 

as governmental entities.  "Cities are not themselves sovereign; 

they do not receive all the federal deference of the States that 

create them.*  435 U.S. at 412.  Rather, a local government may 

receive antitrust immunity only when it pursues state policy. 

We therefore conclude that the Parker 
doctrine exempts only anticompetitive 
conduct. engaged in as an act of govern- 
ment by the State as sovereign^ or, by 
its subdivisionsr pursuant to stats 
policy to displace competition with 
regulation or monopoly public service. 

435 U.S. at 413. 

In Community Communications Co. v. City of Boulder/ 

_ u•s•     / 70 L. Sd. 2d 310 (1982), the Court reeraphasized 

that the state action doctrine is triggered only by state policy, 

not the policy of a local government. 

It was expressly recognized by the 
plurality opinion in City of Lafayette 
that municipalities "are not themselves 
sovereign, * and that accordingly they 
could partake of the Parker exemption 
only to the extent that they acted 
pursuant to a clearly articulated and 
affirmatively expressed state policy. 

70 L. Ed. at 821.  (Citations omitted) .  The Court expressly held 

that Boulder's status as a home rule city did not enable it to act 

as the state in local matters and trigger the state action doctrine 

through its own policies* 
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In both Lafayette and Boulder/ the cities' attempts to 

place themselves within the state action immunity doctrine failed 

because of their failure to show that they were acting in furtherance 

of a clearly articulated and affirmatively expressed state policy. 

The Standard of Clearly Articulated and 
Affirmatively Expressed State Policy 

As set forth above f the Supreme Court set forth a two 

part test for the application of the state action doctrine to private 

activity in Midcal.  The first part of the test is that "... the 

challenged restraint must be one clearly articulated and affirma- 

tively expressed as state policy."  445 U.S. at 105.  In Lafayette 

and Boulder,   the Supreme Court applied the same test to activities 

of local governments. Despite the use of the same words in describing 

this test as applied to private activity and the activity of local 

governments,  a close reading of Boulder and Lafayette and of opinions 

by lower courts suggests that the standard applied to the activities 

of local governments may be less stringent than the standard as 

applied to private activities. 

In Lafayette/ the Supreme Court suggested that state 

authorization for a local government to act in a particular way may 

be a sufficient expression of state policy to bring it within the 

state action doctrine.  435 U.S. at 14.  This contrasts with Parker 

v. Brown, supra, where it is stated that, "... a state does not 
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give the iOTnunity to those who violate the Sherman Act by 

authorizing them to violate it . . .*    317 U.S. at 351. 

In Lafayette« the Court described the degree of specificity 

needed in the state's expression of a policy to displace competition 

as follows: 

This does not mean, however, that a 
political subdivision necessarily must 
be able to point to a specific, detailed 
legislative authorization before it properly 
may assert a Parker defense to an antitrust 
suit. . •. ,. we agree with the Court of 
Appeals- that an adequate state mandate for 
anticompetitive activities of cities and 
subordinate governmental units exists when 
It is found "from the authority given a 
governmental entity to operate in a particular 
area, that the legislature contemplated the 
kind of action complained of." 

435 U.S. at 415 {citations omitted). 

Several lower courts have read this language as imposing 

a lower standard for local governments to qualify for state action 

immunity than for private entities. 

City of Lafayette does announce a 
standard of state action immunity that 
protects activities "contemplated1* by the 
state legislature, but confers this immunity 
only on state subdivisions. That a munici- 
pality-should have to make a smaller showing 
than a private party is only natural, for the 
municipality is already a limited sovereign, 
exercising, to the extent conferred by the 
state, an array of governmental features and 
powers. 

United States v. Southern Motor Carriers Rate Conference, Inc.. 467 ?. 

Supp. 471, 434 (N.D. Ga. 1379); quoted with approval, Hiqhfiald Water 
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Co. v. Public Service Commission. 488 F. Supp. 1176 (D. Md. 1980); 

accord, Affiliated Capital Corp. v. City of Houston, 519 P. Supp. 

991, 1026 (S.D. Tx. 1981). 

It is clear from Boulder that in order to qualify for 

antitrust immunity under the state action doctrine, a local govern- 

ment must act pursuant to a clearly articulated and affirmatively 

expressed state policy to displace competition.  However, Lafayette 

states that a local government need not point to express authorization 

from the state for the specific activity in which it engages.  The 

local government need only demonstrate that its specific activities 

were contemplated by the legislature. 

At this point in the development of the law, it is not 

clear how the Boulder and Lafayette statements interact.  However, 

it would appear that the Supreme Court has left some room for 

local governments to adapt state policies displacing competition 

to their local needs. 

The State Supervision Requirement 

The second part of the two part test enunciated in 

Midcal for application of the state action doctrine is that the 

policy must be actively supervised by the state itself.  445 U.S. 

at 105.  However, whether a local government must be supervised by 
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the state in order to qualify for state action immunity remains 

an open question.  In Boulder, the Supreme Court expressly reserved 

the question of whether state supervision over local governments 

is necessary.  ". . .we do not reach the question whether that 

ordinance must or could satisfy the 'active state supervision' 

test focused upon in Midcal.'*  70 L. Sd. 2d at 319 n. 14. 

In both Lafayette and Boulder/ the Supreme Court has 

used language which could be read in support of the proposition 

that a state could delegate the supervision necessary for its 

policy to displace the antitrust laws to local governments as the 

state's instrumentality,  *. . * a State may frequently choose 

to effect its policies through the instrumentality of its cities 

and towns. •• Boulder^ supra/ 70 L. Ed. 2d at 319. "The Parker 

doctrine . . . preserves to the States their freedom under our dual 

system of federalism to use their municipalities to administer 

state regulatory policies free of the inhibitions of the federal 

antitrust laws . . .* Lafayette/ supra/ 435 U.S. at 415. 

One lower court has expressly found the state supervision 

test to have been met by the supervision of a city. 

... we cure satisfied that the action of 
Kansas City in enforcing it'ordinance 
through its Director of Health, Physicians 
Advisory Board, and Medical Advisor consti- 
tutes active state supervision since its 
regulation of ambulance service is exercised 
under the authorization and direction of state 
policy. 
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Gold Cross Ambulance v. City of Kansas City. 1982-2 Trade Cases, 

1164,758 at 71,678 (W.D. Mo. 1982). 

However, another court has expressly rejected this 

position. 

Although the defendant argues that such 
active supervision is provided by its 
own Board of Directors, the defendant•s 
Board of Directors is not a state agency, 
but a political subdivision of the state. 
Therefore, supervision of the defendant 
by its own Board of Directors cannot 
constitute supervision by the state. 

Grason Electric Co. v. Sacramento Municipal Utility District, 526 

F. Supp. 276, 280 (2.D. Cal. 1981).  Moreover, other courts 

have identified active state supervision as a requirement for local 

governments to qualify for state action immunity.  Corey v. Look, 

461 F.2d 32, 37 {1st Cir. 1981); Guthrie v. Genesee County, 494 p. 

Supp. 950, 956 (W.D. N.Y. 1980). 

At this point, it is unclear whether local governments 

must meet the state supervision test in order to qualify for state 

action immunity.  It is also unclear whether supervision of a state 

policy by a local government would satisfy the test. 

The Governmental - Proprietary Distinction 

The opinion in Lafayette referred to thus far was a 

plurality opinion only.  Chief Justice Burger concurred in the 
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judgment, but upon different reasoning as set forth in a separate 

opinion.  In that opinion, the Chief Justice saw the issue in 

Lafayette as, *.   . . whether the Sherman Act reaches the proprietary 

enterprises of municipalities." 435 U.S. at 422. The Chief Justice 

concluded that it does.  The clear implication in the Chief Justice's 

opinion was that in his view, the antitrust laws do not reach the 

governmental activities of municipalities. 

In Boulder, the majority made reference to the Chief 

Justice's opinion in Lafayette only in a footnote, 70 L.Ed. 2d 

at 821, n. 18, but did not address this issue.  However, the 

activities of Boulder which were found not to be exempt from the 

antitrust laws were clearly governmental. Therefore, the Supreme 

Court has rejected a rule that governmental activities of local 
K 

governments are automatically exempt from the antitrust laws. 

The lower courts have generally not made the question 

of whether the activities of the local government under consideration 

are governmental or proprietary essential to their analysis of 

the availability of the state action doctrine. One court has 

expressly rejected the Chief Justice's distinction between govern- 

mental and proprietary activities.  Highfield Water Co. v. Public 

Service Commission, supra, 488 F. Supp. at 1189.  Other courts 

have characterized a local government's activities to buttress 

a conclusion regarding the applicability of the state action doctrine 

reached through analysis.of whether, the local government is acting 

pursuant to state policy.  E.g., Pueblo Aircraft Service v. City 
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of Pueblo, 1982-1 Trade Cases 1164,668 (10th Cir. 1982); Cedar- 

Riverside Associates, Inc. v. United States, 459 F. Supp. 1290, 

1298-1299 (D. Minn. 1978); aff'd on other grounds, 606 P.2d 254 

(8th Cir. 1979). 

Thus, although the role of the distinction between 

governmental and proprietary activities of local governments in 

state action analysis is not yet settled, it would appear that 

it is not central to the question of whether antitrust immunity 

is available to local governments. However, the courts may look 

to the nature of the local government's activities as a supplement 

to the analysis of whether the local government "is acting pursuant 

to a state policy to displace competition. 

Application of Substantive Antitrust Law 
to Local Governments 

Another question expressly reserved in both Lafayette 

and Boulder is whether the substantive standards for determining 

liability under the antitrust laws as have traditionally been 

applied to private parties will be the same when applied to local 

governments.  Lafayette, 435 U.S. at 417 n. 48; Boulder 70 L. Ed. 

2d at 822 n. 20.  However, it is unlikely that the substantive 

standards of the antitrust laws as applied to local government 

will be materially different than those standards applied to private 

parties. 
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Once before, the Supreme Court has reserved the 

question of whether substantive antitrust law as developed for 

general business activities would be applicable to a particular 

type of defendant,  Goldfarb v. Virginia State Bar, supra, 421 U.S. 

at 787-788, n. 17 (application of the antitrust laws to "learned 

professions").  In subsequent cases involving the professions, 

the Supreme Court has applied substantive antitrust law in a 

manner virtually indistinguishable from application of the 

antitrust laws to regular business activity- 

Contrary to its name, the rule [of 
reason] does not open the field of 
antitrust inquiry to any argument in 
favor of a challenged restraint that 
may fall within the realm of reason. 
Instead, it focuses directly on the 
challenged restraint's impact on competitive 
conditions. 

National Society of Professional Engineers v. United States, 

435 U.S. 579, 688 (1978). Most recently in this area, the 

Supreme Court has applied the per se rule prohibiting price 

fixing agreements to agreements among doctors to set maximum prices. 

Arizona v. Maricopa County Medical Society,   U.S.   73 L. Ed. 

2d 48 (1982). 

Despite reservation of the question of whether usual 

substantive antitrust law standards are applicable to local 

governments by the Supreme Court, it is unlikely that applica- 

tion of the antitrust laws to local governments will be materially 

different from the application of those laws to usual business 

activities. 
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The Availability of an Award of Damages 
Against Local Governments 

The Supreme Court has also reserved the question of 

remedies appropriate against local governments for violations of 

the antitrust laws.  Lafayette, 43S U.S. at 401-402; Boulder 70 L. 2d. 

2d at 322 n. 20. Generally, under §4 of the Clayton Act, a prevailing 

plaintiff in an antitrust case '*. . . shall recover threefold the 

damages by him sustained, and the cost of suit^ including a reasonablt 

attorneys fee." 15 a.S.C* SIS* 

The dissenters in Lafayette were critical of the 

reservation of this question by the plurality opinion. 

The court indicates that the remedy of 
treble damages might not be M appropriate'* 
in antitrust actions against a municipality. 
But the language of §4 of the Clayton Act is 
mandatory on its face; . . .And the legis- 
lative history . . • demonstrates that Congress 
has understood the treble-damages provision to 
be mandatory and has refused to change it. 
The Court does not say on what basis a district 
court could possibly disregard this clear 
statutory command. 

Lafayette, 435 U.S. at 440, n. 30 (citations omitted} . 

One district court has expressly rejected the position 

of a state subdivision that it ought not to be required to pay 

treble damages, precisely because of the mandatory language in 

§4 of the Clayton Act. Grason Electric Company v. Sacramento 

Municipal Utility District, supra, 52S ?. Supp. at 231-282. 
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Despite reservation of the question by the Supreme 

Court in both Boulder and Lafayette, it is likely that treble 

damages, costs, and attorney's fees will be awarded against local 

governments if they are found to have violated the antitrust laws-. 

Application of the State Action Doctrine 
to Specific Local Government Activities 

Local government defendants have asserted the state 

action doctrine in a number of cases.  In some cases, the state 

action doctrine was found to be applicable, but in others it 

was found to be inapplicable.  Some representative cases are listed 

below. 

A.  Public Utility Services 

1.  Electricity and gas 

City of Lafayette v. Louisiana Power &  Light Company, 
435 U.S. 389 (1978) (state action doctrine inapplicable 
to city's conduct in operating its electric utility 
company because of lack of state policy). 

Qrason Electric Company v. Sacramento Municipal Utility 
District, 526 F. Supp. 276 (B.D. Cal. 1931) (state action 
doctrine inapplicable to utility district's activities 
because of lack of state policy or state supervision). 

City of Mishawaka v. American Electric Power Company, Inc. 
465 P. Supp. 1320 (N.D. Ind. 1979) aff'd m part and rev'd 
in part on other grounds 616 P.2d 976 (7th clr. 1980) 
cert, den. 449 U.S. 1096 (1981) (state action doctrine 
applicable to city's annexation of territory adjacent 
to its boundaries for its utility services because it is 
authorized by Indiana statute). 
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2. Water 

Shrader v. Horton, 471 F. Supp. 1326 (W.D. Va. 1379) 
arfd on other grounds, 626 P. 2d 1163 (4th Cir. 1980) 
(state action doctrine applicable to county ordinance 
requiring connection to public water system, because 
mandatory connection was authorized by state statute). 

/ 'Higtrfield Water Company v. Public Service Concni3sionf 
438 P. Supp. 1175 (D. Md. 1980.) (state action doctrine 

I  applicable to state takeover of private water system 
\  because the takeover was contampiatad by the Maryland 
V legislature), 

Community Builders, Inc. v. City of Phoenix/ 652 P.2d 
823 Oth Cir. 1981) (state action doctrine applicable 
tc city* s division of territory because it was authorized 
by Arizona statute). 

3. Trash Collection 

Hybud Hcuiament Coro.  v. City of Akron, 654 P.2d 1187 
(6th Cir. 1981) vacated and remanded 71 I,. Sd. 2d 640 
(1982) (state action doctrine applicable to city ordinance 
establishing monopoly over local garbage collection and 
waste disposal because it is a customary area of local 
concern long reserved to state and local governments. This 
decision was vacated and remanded by the Supreme Court for 
reconsideration in light of Boulder). 

B. Public Health Services 

City bf Pairfax v. Fairfax Hospital Association, 562 P.2d 
230 (4th Cir. 1973)  vacated and remanded, 43X^.3. 992, 
vacated and remanded, 598 P.2d 835 (4th Cir. 1973) (district 
court's finding of applicability of state action doctrine 
to county acquisition and lease of hospital reversed because 
it was done pursuant to county rather than state policy 
and because of lack of state compulsion. This decision 
was remanded by the Supreme Court .to the Fourth Circuit 
and by the Fourth Circuit to the District Court for 
reconsideration in light of Lafayette). 
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Gold Cross Ambulance v. City of Kansas City, 1982-2 
Trade Cases, 1164,758 (W.D. Mo.  1982) (In one of the 
few cases decided after Boulder, the state action 
doctrine was found to be applicable to Kansas City    \ 
policy allowing only one ambulance company to operate 
in the City because the City's activity was authorized 
by state policy regulating ambulances and there is    / 
active supervision both by the state and by the city). / 

Health Care Equalization Committee of Iowa Chiropractic 
Sociery v. Iowa Medical Society^ 501 F. Supp. 970 (S.O. 
Iowa 1980) (state action doctrine found inapplicable 
to alleged participation in boycott by State Commissioner 
of Public Health because, if proven, the allegations 
would support a finding that the Commissioner acted 
outside of his statutory mandate). 

C. Transportation Services 

1. Airports 

Pueblo Aircraft Service, Inc.. v. City of Pueblo, 1982-1 
Trade Cases, 1164,663 (IQth Cir. 1982) (srate action 
doctrine found applicable to city's dealings with fixed 
based operator in operation of municipal airport because 
of state statute authorizing cities to acquire and 
operate airports and because operation of the airport 
is a governmental function) . 

Pinehurst Airlines, Inc. v.. Resort Air Services, Inc., 
476 F. Supp. 543 (M.D. N.C. 1979) (state action doctrine 
held to be inapplicable to county board and county 
airport because of lack of state policy). 

Guthrie v. Genessee County, 494 F. Supp. 950 (W.D. N.Y. 
1980) (state action doctrine found inapplicable to county 
in its alleged conspiracy to eliminate plaintiff as competitor 
because state 'statute did not contemplate anticompetitive 
conduct). 

2. Mass Transit 

Crocker v. Padnos, 483 F. Supp. 229 (D. Mass. 1980), (state 
action doctrine applicable to city, its mayor and the city 
transit authority regarding allegations they conspired 
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to drive plaintiff transit company out of 
relevant market because they had acted pursuant 
to state policy displacing competition). 

3. Shipping 

Caribe Trailer Systems, Inc. v. Puerto Rico Maritime 
Shipping Authority, 475 F. SUPP. 711 (D. D.C. 1979) 
I state action doctrine applicable to PSMSA, a state 
agency, which monopolized Puerto Rican shipping pursuant 
to state statute). 

Star Lines, Ltd. v. Puerto Rico Maritime Shipping Authority, 
451 ?. Supp. 157 (S.D. N.Y. 1973) (snate action doctrine 
inapplicable to PRMSA in its leasing of a ship to others 
for foreign trade unrelated to Puerto Rico because it was 
outside the policy of the state legislation). 

S. Parking Lot Operations 

Corey v. Look/ S41 F.2d 32 (Ist Cir. 1981) (state action 
doctrine•inapplicable to city's restraints in parking 
lot operations because of lack of state policy)• 

?.  Cable Television Regulation 

Community Communications Company v. City of Boulder, 
U.S.    , 70 L. 5d. 2d 810 U98Z)"(state action 

doctrine inapplicable to home rule city's moratorium on 
expansion of cable television company because of lack 
of state policy. No automatic state action exemption 
for home rule cities). 

Affiliated Capital Corp. v. City of Houston, 519 P. Supp.. 
991 (S.D. Tex. 1981) (state action doctrine inapplicable 
to city's role in conspiracy regarding cable television 
because of lack of state policy displacing competition. 
However, defendants were granted judgment n.o.v. because 
of lack of evidence of causation) . 

G.  Recreational Facilities 

Kurek v. Pleasure Driveway and Park District of Peoria, 
Illinois, 557 ?.2d 580 (7th Cir. 1977) vacared and remanded, 
4.35 CUS. 992 (1977) original judgment reinstate5Ta3" ?. 25 
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378 (7th Cir. 1978), cert, deniedf 439 U.S. 1090 
(1978) (state action doctrine inapplicable to municipal 
park district's alleged attempt to coerce golf pro 
shop concassionaires to fix prices because it was not 
done pursuant to state policy displacing competition). 

Duke & Co. v. Foerster, 521 F.2d 1277 (3rd Cir. 1975) 
(state action doctrine inapplicable'to actions of 
municipal corporation operating Pittsburgh Civic Arena 
in boycotting beverage manufacturer because of lack of 
state policy displacing competition). 

Hecht v. Pro-Football, Inc./ 444 F.2d 931 (D.C. Cir. 1971), 
cert, denied, 404 U.S. 1047 (1972) (state action doctrine 
inapplicable to D.C. Armory Board's exclusive lease 
of RFK Stadium to the Washington Redskins because of lack 
of policy displacing competition). 

H.  Land Use Regulation 

1, Shopping Centers 

Mason City Center Associates v. City of Mason City, 463 
F. Supp. 737 (N.D. Iowa 1979) (state action doctrine 
inapplicable to agreement between the City, the City 
Council, and private developers to prevent construction 
of a regional shopping center because anticompetitive 
agreements are not contemplated by state zoning statute. 
Subsequently, the jury's finding that there was no 
anticomoetitive agreement was affirmed, 671 F.2d 1146 
(8th Cir. 1982). 

Miracle Mile Associates v. City of Rochester, 1979-2 
Trade Case, 1)62,735 (W.D. N.Y. 1979) aff'dTn other 
grounds, 617 F.2d 18 (2d Cir. 1980.) (state action doctrine 
applicable to city's attempt to prevent or delay construc- 
tion of regional shopping center because its actions were 
taken pursuant to state policy displacing competition 
with regulation). 

2. Zoning 

Stauffer v. Town of Grand Lake, 1981-1 Trade Cases, 
D64,029 (D. Col. 1980), (state action doctrine found 
inapplicable despite the satisfaction of both of the 
Midcal tests because zoning coxranissioners acted to 
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promote their own competitive position as landowners 
and therefore exceeded the scope of their authority. 
However, in a subsequent unpublished opinion dated 
December 15, 1980, the Commissioners are found to 
enjoy quasi-judicial immunity). 

Whitworth v. Perkins, 559 P.2d 373 (5th Cir. 1977) 
(district court's finding of stats action exemption 
vacated and remanded because of inadequate analysis 
of state action doctrine). 

Nelson v. Utah County, 1973-1 Trade Cases 162,123 
(D. Utah 1977) (state action doctrine inapplicable to 
county's adoption of zoning ordinance because its activities 
were not compelled by the state). 

3. Urban aedevelopment 

Schiassle v. Stephens, 525 P. Supp. 763 (N.O. 111. 1981) 
(state action doctrine inapplicable to village 
trustees1 alleged adoption of sham redevelopment plan 
because a sham plan was not authorized by state statute 
nor was the plan actively supervised by the state). 

Cedar-Riverside Associates, Inc. v. United States, 459 
?. Supp. 1290 (D. Minn. 1973), aff d on otiier grounds, 
606 P.2d 254 (3th Cir. 1979) (stats action doctrine— 
inapplicable to alleged conspiracy of the city and its 
redavelcpment authority because state urban renewal 
statute did not authorize municipalities to conspire 
with private parties in restraint of trade). 

I.  Prisons 

Jordan v. Mills, 473 P. Supp. 13 (2.0. Mich. 1979) 
(state action doctrine applicable to state prison 
officials* operation of prison store because operation 
of prison is a traditional state governmental" function) . 

Jadcson v. Taylor, Ho. 32-0905 (D.. D.C. May 24, 1982) 
(state action doctrine applicable to D.C. prison 
officials' alleged conspiracy to fix the price of local 
telephone calls from the prison because operation of 
prison is a traditional state governmental function). 
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