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First Report Of The Commission On Judicial
Administration Relating To The Need
For Additional Judges

The first watter for conslderation
by this committee Is the Constitu-
tional Amendment proposed by
Chapter 607 of the Acts of 1933,
Shouid this Connalssion recommend
ratification or rejectlon of tbis
amendment by the people? The pro-
posal inciudes a number of detalis
bearing no necessary refation to one
another. It s, however, one amend-
ment and wmust be ratified or re-
Jected in fofo. The voter has no op-
portunity to vote for or agalnst any
scparate featurc.

The main features arc two: (I)
Provision for (a) at ieast one judge
for every county (except in the First
aud Second Clreuits), (b) au addi-
tional judgeship in the Fourih Cir-
cuit (for Garrett County) and the
Seventh Cirenit (for St. Mary's
County), (c¢) election of judges iu
the conntles (exeept in the first two
circuits) by the voters of oue county
oniy, not of the entlre circuit, and
(d) Increase or decrease of the
nomber of judges of any eircult or
for any county by the General As-
senbly from time to time. (II)
Provision for an additlonal judge-
ship In Anne Arundel, Daitimore,
Montgome'y aud Prince George's
Conntics. Yacancies to be created
hy additional judgeshlps for Gar-
rett, Montgomery aud Prince
Gceorge's Countles are to Le fiiied by
appointment, foilowed by election,
as at present in all cases, hut for
Anne Arundel, Baltimore and St
Mary's Couutics arc to be fiiled oniy
by eieetion.

Within the fast few years jt has
been repeatedly, or perhaps cou-
tinuousiy, urged that a resident
judge Dbe provided In every connty.
Before the Act of 1953 no snch pro-
posal has ever been approved by the
fegislature or, so [ar as we can
nscertain, by any commlssion or
eomniittee or other hody whlch has
eonsidered the watter. It Is con-
venient for lawyers In nny county
if a judge resides In the eountr,
Stiil more couvenient, ng dounbt,
wounid be a judge for every election
district.

The most plausible excuse for a
Judge In every county disappearcd
a generation ago with the arrivai of
automoblies aad good roads. From
1642 untii 1776 tbe Provineial Court,
and thereafter untii 1805 the Gen-
ernl Court, had original as well as
appelinte jurisdietion throughout the
State. Untli 1790 the county courts
had no professionai judges; justices
of the eounty courts were virtually
justices of the peace. Only the
judges of the General Court were
required to be laswyers. In 1790 the
clrcuit system (suggested hy the
federal judiclary act of 1789) svas
Initlated by the cieatlon of five clr-
cuits (till 1851 called districts), each
with one chief judge of the county
courts, wwho was a iawyer, and two
lay judges. In 1803 the number of
distriets was Increased from flve
to six and ail three judges were re-
qulred to be lawyers, tbe slx chief
judges constitutlng tbe Court of
Appeais. Under tbe Constitution of
1851 and 1804 the counties svere
divided into seven and twelve clr-
cults respectiveiy, with one ecircult
judgze for each circuit. Under the
Constltntion of 1867, the First, Sec-
ond and Seventh Circuits contain
thirteen counties with nlne judges.
For five judgzes (separateiy) to pre-
side over the trial courts in every
county in 1790, before even the turn-
pikes were constructed, seems coln-
parable only to "clrcuit riding” by
the six justices of the Supreme
Court at that time.

For three judges (together, usual-
iy) to cover in 18G7 the four connties
in the First Circuit, or the five in
the Second, or the four In the Sev-
enth, or for that matter aii the
counties in any county elreuit, wouid
seem more hurdensome for judges,
iawyers and llitigants than 1t wouid
he now for one judge to cover Gar-
rett and Worcester Counties,

The hiii that became Chapter 607
of the Acts of 1933 was Introduced
by five Senators, from Worcester,
Kent, Taihot, Garrett and St Mary's
Countles, the five counties which
now have no resident judge. As
introdnced, the biil was applicabie
to all the countles. Before passage
it was ameaded so as to except the
First and Second Circuits, for the
ohvious reason that there Is no need
for judges in Worcester, Taibot and
Kent Counties In addition to the
slx judges who are now fuily and
efficientiy performing their dutles
In the nine countles of the Eastern
Shore. We find no more reason for
aa additional judge 1n Garrett or
St. Mary's County.

The oniy reason there has ncver
Leen a judge ia Garrett Comnty is
that noae has ever heen eiected hy
the people or appointed hy the Gov-
ernor. The Bond amendment per-
mits (does not require) two judges
in Aflegany County. A secoad judge
is ao more needed In Allegany
County than in Washington County,
bnt hecause Allegany County ad-
joins Garrett, the work in Garrett
and Allegaay Counties can more
eonvenicntly be done hy two judgfs
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200 in Baitimore City. In the nine
years from Octoher 1944 to Octoher
1953, 1435 cases were decided with
oplnions by the Court of Appealis, of
which 810 came from Baitiniore
City, 60 from Ailegany County, 37
from Washington Couaty, 10 from
Garrett County, 5 from Calvert, 5
from Charics, 4 from Kent, 6 from
Queen Anne's, 10 from Talbot, &
from Somerset, 14 from Worcester,
9 from St. Mary's and 17 from Iar-
ford,

St. Mary's County has not bheen
without a judge ever since 1867,
but St. Mary’s, Chiaries and Calvert
bhave uot had judges at the same
time. ‘They have nat husiness enough
to require three judges. Calvert Is
tiie smallest county in the state In
populatlon. It is the resldence of
Chief Judgze Gray, who was elected
and performs his duties, not In Cal-
vert aloae, but in the entire circuit.
His work is done In ali four coun-
ties, prinelpally In Prinee George's,
whieh has much the iargest amount
of business, e has sat by speclai
asslgnment fa Baltimore City and
on the Court of Appeals. If the
business In cach county, large or
small, shouid be performed hy a
focni judge, the judges would he re-
stricted eaeh to his own county. In
Calvert County oue of tbe ablest
and Dbusiest judges In thie State
would find bis office reduced to a
sineacure.

In the Seventh Circuit the oppos-
ing theories underlying the two
paris of the proposed amendment
would produce jncongruous requests.
St. Maryg’s would be given an addi-
tionai judge, though no additional
judge 1s needed. Prince George's
would be ziven an additlanaj judge
on the theory that an additional
judge Is needed. The Seventh Cir-
cuit would then have two additional
judges, though there is no evidcnee
or even suggestion that the elrcuit
possibly needs five judges.

Less than a year ago the Burke
Commisslon refused to recommend
a judge for cvery couniy. The Com-
ission found ‘o reason for this
requiremeunt ju view of tlie extremely
fight docket in many of the smalier
jurisdictions.”

Worse even than “a judge for
every county’" would be eiection of
judges by single countles instead of
by circuits. This proposal is un-
sound in principie and, so far as we
can aseertain, unprecedented in
Maryland or eisewhere. It appears
that In Alabama, Arkapsas, Illinois,
Indlana, Kentueky, Mlchigan, Min-
nesota, Misslssippi, Missouri, Ore-
gon, South Dakotn, Tennessee, West
Virginia and Wisconsln, where
judges are ehosen for ecircuits, tiiey
arc elected by the vote of un entise
cireuit. The proposed Innovation
wouid be a plunge in a backward
direction. With each judge conflned
Ly implication (though not hy iaw)
to a single county and the number
of judges subject to change by legis-
lation, the structure and personnei
of the state judiciary wonld Ve
thrown into the worst entanglements
of loeal iegisiation—already a suffi-
ciently farge evil In Maryland.

After an exhaustive report to the
Burke Commission, by its reporter,
on the sclection of judges, the Com-
missibrr  "“recommended that no
change in the method of the seiec-
tion of judges be made at this timc.”
This recommendation expressiy in-
cluded selection of judges by the
eombination of appointment and
election avhich ‘had virtuaiiy heen In
effect ever since 1867 and was made
uniform hy the Bond amendment.

1f we svere convinced that addi-
tional judges in Anne Arundei, Bai-
timore, Montgomery and Prince
George's Countles were necegsary or
desirable, we shouid neverthejess
recommend rejection of the proposed
amendment for the reasons aiready
indicated.

We are by ao means convinced
that all or any of these proposed
new judgeships is necessary or ad-
visable. We have studfed the statis-
ties furnished by reports of judges
to the Chief Judge of the Court of
Appeais and have written jetters
(simiiar hut not ideuticai) to every
judge In the State (except the mmost
receat appointee), and have received
repiies from ali except one judge in
the countics and three in Baitimore.
We are not prcpared to express at
this time a definite opinlon as to the
needs of each locai jurisdiction. We
shaif, however, outline reasons, some
general, some particular, why we
advise agalnst creating any new
judgeships wwithout first exploring
sources of Information not now
availabie Dbut readily avaiiable
through legisiation.

In States Iike Maryiand, svliere
Judges (at least judges of superior
courts) are held in high esteem, in-
creases in the number of judges are
made, not flghtly hut reluctantly.
Unnecessary high ranking judges,
iike high ranking generais, are aot
only expensive but eheapen the office
aud do not improve the quailty of
the incumbents. As Chief Justlee
Warren remarked (of the federai
courts) at the recent Baitimore Bar
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creasing the number of judges.
Leaders of the Bar and sociaf work-
ers in New York and elsewhere have
advocnted commissioas to haudle
automoblie cases, after the fasbion
of Industrial accident commissious,
We do not favor treatiag automo-
bile risks In the ordinary veature of
iiving ilke the risks of accldent ia
the joint venture of industrial em-
ployment. We merely point out that
muitipiication of judges might be a
dubious clolce of evils,

The Bond amendment provides
(Constlitutioa, Articie 4, Sectlon
18A) that tbe chief judge of the
Court of Appeais shall be the ad-
ministrative head of the judiciai
system of the state, that he shali,
frown tiwe to time, require froin each
of tbe judges of iocal courts reports
asg to their judiclai work and busi-
ness, aud may also assign judges to
sit temporarily in circuits other
than their owa. As was sald by the
reporter for the Bnrke Comnission,
“The Coustitution thus vests hroad
administrative powers in the Chlef
Judge of the Court of Appeais. The
difileuity has bcen that these powers
linve not beea much used. The rea-
son for this is that the Chief Justice
fias not had suflicient staff assist-
ance for the effective performancc
of his admiuistrative dutles.”

Under pressure of time to mnke its
report, the Burke Commission rec-
ommended one additional judgeship
ia the Third, 1ourth and Seventh
Circults and in Baltimore City and
tecomnmended further stndy of “*four
important prohiecius which the Com-
missioa has been nnable to complete
in tbe fimited tIme allotted to It”,
ineluding, (1) The provision of an
Administrator of Courts * * * to as-
sist the Chief Judge of the Court
of Appeajs In the performauce of
his dutles as the admlinistrative
head of tbe Siate’s ‘udicial system.”
The reporter to the Commisslon sug-
gested particularly the need of an
adminlstrative assistant to the Chief
Judge '‘to take charge of the eol-
fectlon of judicial statistics”.

In onr letters to the judges we
did not mention an administrator
of the eourts. Nevertheless Judge
Ciark, of Howard County, fu his
letter sald, “if you can persuadc the
legislature to authorize the appoint-
ment of a court adwlnistrator to
work under the supervision of the
Chief Judge of the Court of Appeals,
vou will have done a good joh even
if you accomplish nothing eise”.
Later Judge Smith, of Baitimore,
wrote, ‘“The Miles Commission could
make a great contrilution to Mary-
jand’'s Courts by making its chlef
and most lnsistaut recommendation,
the creation of an administrative
oflice for the Courts”. It may be
that in a state as smali as Maryiand
a fuil time administrator is not yet
needed, but his duties may be com-
bined with other dntles ln some
adminlstratlve assistant. Subject to
this quaiification, we endorse the
recommendation of Judge Clark and
Judge Smith. Wia the assistance
of such an administrator, the Chlef
Judge of the Court of Appeals (1)
could, more effectively than this
commission or a legislative or ad-
ministrative body, advise the legls-
fature wbat, if any, additional
judgeships mnow are or hereafter
may he needed and (2) could exer-
eise the power to assizn judges so
as to mnke most effective use of
exlsting judges. This matter hns
bLeen mentioned to Chief Judge So-
beloff. He has authorized us to say
that In his opinlon ao additional
judgeships should be created before
an administrator of courts, or an
administrative assistant nwith such
powers, Is estahlished or (he added)
untli an effort i3 mnde and ex-
hausted to obtain relief by assign-
ment of judges.

In advocating additional judge-
ships increases in popuiation in
vsrious counties are stressed. Both
the significance and the accuracy of
such eomparisons may he questioned.
In some states for many years the
work of the courts has heen diminish-
ing. It would be strange indeed if
procedural improvements in Mary-
land and elsewhere had not In-
creased the productivity of judicial
work., The mass of cases handled
by the State Industrial Accident
Cominission, the State Tax Commis-
gion and the Comptrolier's oflice
only to a small extent reach the
courts at aifi. Trial of criminaj cases
nvithout a jury speeds the process.
Long distance commuting hetween
rural residence and metropoiitan
business may actually decrease the
proportion of urbaa to rurai popu-
iation but increase the proportion of
husiness and of the work of courts
and judges. Whatever the reasoa,
Harford County bas had one of the
iargest receat Increases in popu-
lation, but the Circuit Court for
Harford County seems to be one of
the most underworked courts {n the
State.

The number of judges of superior
courts in Mnryland is not smalil ia
comparison with other times or
other piaces. When the Constitution
of 1867 repiaced 12 county circuits
of one judge each with 7 of 3 judges
and provlded § judges in Baltimore
City the numhber of elty and county
judges did not reflect popniation,
still less amount of judicial dusi-
ness, hut geographical consider-
ations and distrust of “one-judge”
courts In the couaties. In the de-
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Judge) reguinriy sat In baae in the
triai courts. This was expected and
jutended under the Constltution of
1867. The practice stiil prevaiis to
a conslderahle extent In counties
where the volume of business per-
nits. But distrust of “one-judge”
courts has disappeared. The IBond
commission noted the neediess coa-
sumptioa of time and iahor in hear-
ing ordinary cases In banc. Since
the Boud amendinent the practice is
less frequent. The Bond amend-
ment decreased the number of trial
judges from 18 fuii time judges and
7 part time judges (of the Court of
Appenis) to 21 fuli time judges, and
thereby increassed the effective num-
ber of judges. Today 21 judges, us-
ualiy sitting alone, seem double in
effectiveness (aside from geogrsphi-
cal conslderations) 21 judges usual-
iy (except in equity) sitting in bsne
in 1807.

New York Stnte, with a popula-
tlon of about 15,000,000, 8,000,000 in
Greater New York, has ahout 107
Supreme Court Justiees (not as-
slgned to the Appeliate Division),
ahout G4 of tbem in Greater Ncw
York. Massachusetts, with double
the population of Maryiand, has 32
Superlor Court Justlecs, who sit
fromn time to time througbout the
State. North Caroiion, with a popu-
latlon of 4,000,000, has 32 Superior
Coéurt Judges, 21 of whom rotate
every six months among 10 or 11
out of 21 districts, tbus spending
oniy six wnonths in five or six years
in tbheir home distriets. Comparisou
of Inferior courts in different states
is difficuit. New York has many
sueh courts, some of farge jurlsdie-
tlon. Massaehuseits, and still more
North Caroiina, have courts more
similar to Maryland courts. Cow-
parison of sueh courts, past and
present, in Maryland is easy. Before
the first establlshment of the
People’s Court in Baltimore in 1912
and of Trlal Magistrates In tbe
counties much iater, many Justices
of the Peace were so low in abillty
and character that they could not
be trusted and triais hefore tbem
were often a mere preiiminary to
trial de¢ novo on appeai. Improve-
ments lu this respeet and enlarge-
ment of the jurisdiction of the jn-
ferior courts have not only de-
ereased the work of the superior
courts but, what is more important,
have saved expense of appeals to
ltigaats to svhom sueh expense is
most burdensome. Of the thousands
of cases tried in the People's Court
there were only 477 magistrate ap-
peals in 1052; in 1911 there svere
607 magistrate appealis.

Only In the Sixth Circuit are the
judges agreed that an additlonai
judge (In Montgomery County) Is
needed. The numher of cases is
large, hut there is apparcntiy no
accumulated arrearage. A striking
feature of the work is the large
number of uncontested decrees and
Interiocutory matters. We lack suf-
ficlent information to suggest
changes bul it secins at least pos-
sible that an administrator of the
courts, studylng conditlons in eoun-
ties which, like Montgomery aad
Prince George’s and even Baltimore
County, have undergone rapid tran-
sitlon from rural to metropolitan
counties, might perhaps suggest to
the Court of Appeals or its rulcs
committee simplified procedures
whereby the Cierk may reiieve the
judge of slgning routine orders.

In the Seventh Circuit the judszes
are of the opinion that an addi-
tlonai judge is not now needed hut
may become necded In the near
future, Chief Judge Gray says, "All
the work is current, * * * This
situatlon is possihle because we have
heea abie to work together in com-
plete harmony aad to divide the
work throughout the Circuit on an
equitahle and mutually satisfactory
and eonvenient hasis”,

In the Third Clircuit the volume
of work la Baltimore County is ap-
parentiy the fargest In any county
in tbe state. Judge Gontrum Is of
the opinion that an additional judge
is needed. Judge Murray says that
“by 1956, st least, an additionai
Judge will he desirahie, and perhaps
even needed in this Conaty”. The
Burke Commission recommended an
additional judge in Baltimore, Mont-
gomery and Prince George's Coun-
ties, not in Anne Arundel. The re-
porter to that connmission, howerver,
pertineatiy remarked, “It * * * ap-
pears that within the varilous cir-
cuits, the hurdens of individual
Judges are far from equaf, and
consideration might he givea to tak-
ing appropriate steps to equaiize
them, svhether an additional jndge
Is decided upon ia these eireuits or
not. Thus possibiy if Judge Col-
bourn, for exampie, conid take some
of the work from Judge Murray
and Judge Gontrum, 1t might be
possihie that three judges could
handie the work of the Third Cir-
ouit.” We concur in this view. We
see ao reason why a judge ta Har-
ford County, more than n judge in
Caivent County, shouid rvestrict his
work to one county. In the Fifth
Circuit Judge Ciark tries substan-
tlaiiy all the eontended equity cases
and a number of noa-jury iaw cnses
In Anne Arundei County and is ahie
and wiliing to take even more Aune
‘Arundel work If needed or re-
quested. The Howard County busi-
ness does not take half his thne,

He says that for maay years his
nrodeenseara in a«ard havae

render assistance ficre [In Aaae
Aruadel] as Judge Clark has done,
then there wonld be no immediate
neccssity for aa additionai judge”.
We think It cannot be ngsumed that
Judge Clark's successor wiil be aay
iess wiillng than Jndge Clark Is to
do his work wherever he 1s needed.

Power to asslgn judges outside of
thelr clrcuits was sorcly needed for
many years before it was conferred
by the Bond amendment. So far as
we know, the chief judge of the
Court of Appcals has never denied
a rcquest for assignment of a judge.
Recently for several weeks Judge
Hammond of the Court of Appeais
fias sat in the triai of cases in Balti-
more County. In response to our
Inquiries ail the judges in the Flrst,
Second and Fourth Circuits ex-
pressed themseives as ahle, con-
sistently with thelr other work, and
most of them as wliling and glad,
to nccept assignment {n other cir-
cuits. Such assignments, howerver,
have comparatively seidom beea re-
quested. One judge gave, as a rea-
son for an additionai judge, fack
of time even to recover from iil-
ness. A number of other judges who
favor or oppose additionnl judge-
ships mentioned possibility of pro-
longed Illness. 1t seews clear to us
that there Is no lack of assignable
Judges to handle cases of !llness it
they should occur. If county judges
shouid be assigned to Balitimore
City, the practice should be mutuai-
iy beneficial, to Baitimore City and
to the county judges, and coaducive
to uniformity in practice. Failure
to invoke the power to assign judges
Is a waste of judicial resources.

The DBurke Commission recom-
mended one additional judgeshlp in
Daltimore City. The reporter to that
Commission aptly suggested con-
sideration of consolidation of the
eourts 'as [t may have reievance
to the number of judges required ou
the Supreme Bench”, The condi-
tions peculiar to Baltimore, aud the
various quesiions similariy related
to the number of judges, make it
especiaily advisable that an admin-
istrator of the courts be estabiished
before any action is taken to in-
crease the nuwber of judges. Of the
elght Baitimore judges who replied
to our fetter, five are of the opinion
that an additionai judge is needed,
three tbat one Is not needed. Sev-
eral of the five hase their opinions
in part on the risk of |liness. Some
envisage more or iess temporary eon-
ditlons which might or might aot be
relieved by assigament of connty
judges or estabiishment of an ad-
ministrator of courts.

Lawyers sometimes mention, as a
reason for more judges, difficuity or
deiay in bringlng a case to triai
when opposing counsel has many
triai engagements. The judges have
glven us much statlstical and other
Information as to the extent and
reasons of such delays. We shall
not dweli upon tbis matter at this
time. For present purposes the mat-
ter was suunmced up by Judge Smith,
“The prinelpal reasons which pre-
vent the prompt trial of eases are
two, both lawyers.” Obrvlously, If
this difficulty requires increased per-
sonnel, what Is needed ls not more
judges, hut more lawyers for insur-
ance companies or othier frequent
Iitigants. The real remedy, if any
is needed, is a rule of court, to be
drafted hy tlie rujes committee after
investizgation hy an admluistrator
of courts.

We tberefore recommend (1) that
the eonstitutional amendment pro-
posed by Chapter 607 of the Acts of
1953 he rejected hy the peopie and
(2) that before any action he taken
to lacrease the number of judges
the legisiature authorize estabiish-
meat of aa office of administrator of
the courts,

As we have already said, we ex-
press no definite opinion at this time
as to the needs of the several local
jurisdictions (including Baitimore
City) that we have discussed—other
than those Involved in the *Judge
for every county” proposal. We do
not lgnore the possibllity that if the
growth in population in some juris-
dictions withia the last few years
continues and there is a substan-
tialiy corresponding increase 1n 11ti-
gated matters It miay he that in some
of these jurisdictions tbere will be
the need of a permanent additional
judge withln the foreseeabie future.
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