
First Report Of The Commission On Judicial 
Administration Relating To The Need 

For Additional Judges 

A) 

V 

The first matter for consideration 
hy tins committee Is tlie Constltu- 
tioiml Amcmlment proposetl by 
Cliapter 007 of tlie Acts ot mrj. 
Should this Commission recommend 
ratlflcntlon or rejection of this 
amendment hy the people? The pro- 
posal Includes a number of details 
bearing no necessary relation to one 
another. It is, however, one amend- 
ment and must be ratified or re- 
jected in /o(o. The voter has no op- 
portunity to vote for or against any 
separate feature. 

The main features are two: (I) 
Provision for (a) at least one judge 
for every county (except In the First 
and Second Circuits), (6) an addi- 
tional jndgeshlp in the Fourth Cir- 
cuit (for Garrett County) and the 
Seventh Circuit (for St. Mary's 
County), (c) election of judges in 
the counlles (except in the first two 
circuits) by the voters of one counly 
only, not of the entire circuit, and 
(rf) Increase or decrease of the 
number of judges of any circuit or 
for any county by the General As- 
sembly from lime to time. (II) 
Provision for an additional judge- 
shlp In Anne Arundei, Ualtimore, 
Montgomcy and Prince Geonge's 
Counties. Vacancies to be created 
by additional judgcshlps for Gar- 
rett, Montgomery and Prince 
George's Counties arc to be filled by 
appointment, followed by election, 
as at present in all cases, but for 
Anne Arundei, I'altimore and St. 
Mary's Couulles are to he filled only 
hy election. 

Within the last few years it has 
been repeatedly, or perhaps cou- 
tinuously, urged that a resident 
judge be provided in every county. 
Before the Act of 1!)").3 no such pro- 
posal has ever been approved by the 
legislature or, so far as we can 
ascertain, by any commission or 
commiltee or oilier body which lias 
considered the matter. It is con- 
venient for lawyers in any county 
If a judge resides in the counly. 
Still more convenient, no doubt, 
would he a Judge tor every election 
district. 

The most plausible excuse for a 
judge in every county disappeared 
a generation ago with the arrival of 
automobiles and good roads. From 
1042 until 1770 the Provincial Court, 
and thereafter until 1803 the Gen- 
eral Court, had original as well as 
aiipellate jurisdiction tbronghout the 
State. Until 1790 the couniy courts 
had no professional Judges; justices 
of tbe county courts were virtually 
Justices ot tbe peace. Only the 
judges of tbe General Court were 
required to be la-wycrs. In 1700 the 
circuit system (suggested by the 
federal Judiciary act ot 1789) was 
initiated hy the creation of Ove ch- 
cuits (till 1851 called districts), each 
with one chief judge of the county 
courts, who was a lawyer, and two 
lay Judges. In 1803 the number of 
districts was Increased from five 
to six and all three judges were re- 
quired to be lawyers, the six chief 
Judges constituting the Court of 
Appeals. Under tbe Constitution of 
1851 and 1804 tbe counties were 
divided into seven and twelve cir- 
cuits respectively, with one circuit 
judge for each circuit. Under the 
Constitution of 1807, the First, Sec- 
ond and Seventh Circuits contain 
thirteen counties with nine judges. 
For five judges (separately) to pre- 
side over the trial courts in every 
county In 1790, before even the turn- 
pikes were constructed, seems com- 
parable only to "circuit riding" by 
the six Justices of the Supreme 
Court at that time. 

For three judges (together, usual- 
ly) to cover in 1807 the four counties 
In the First Circuit, or tbe five In 
the Second, or the four In the Sev- 
enth, or for that matter all the 
counties In any county circuit, would 
seem more burdensome tor Judges, 
lawyers and litigants than It would 
be now for one judge to cover Gar- 
rett and Worcester Counties. 

The bill that became Chapter 607 
of the Acts of 1053 was Introduced 
by five Senators, from Worcester, 
Kent, Talbot, Garrett and St Mary's 
Counties, the five counties whlcb 
now have no resident Judge. As 
Introduced, the bill was applicable 
to all the counties. Before passage 
It was amended so as to except the 
First and Second Circuits, for the 
obvious reason that there is no need 
for Judges In Worcester, Talbot and 
Kent Counties In addition to the 
six Judges who are now fully and 
efficiently performing tbelr duties 
In tbe nine counties of the Eastern 
Shore. We find no more reason for 
an additional Judge In Garrett or 
St. Mary's County. 

The only reason there has never 
been a Judge In Garrett County is 
that none has ever been elected by 
the people or appointed by tbe Gov- 
ernor. The Bond amendment per- 
mits (does not require) two Judges 
in Allegany County. A second Judge 
Is no more needed In Allegany 
County than In Washington County, 
but because Allegany County ad- 
joins Garrett, tbe -work in Garrett 
and Allegany Counties can more 
conveniently be done by two Judges 

200 in Baltimore City. In tbe nine 
years from October liH4 to October 
1933, 1435 cases were decided with 
opinions by the Court of Appeals, ot 
which 810 came from Baltimore 
Clly, 00 from Allegany County, 37 
from Washington County, 10 from 
Garrett County, 5 from Calvert, 5 
from Charles, 4 from Kent, 0 from 
Queen Anne's, 10 from Talbot, 5 
from Somerset, 14 from Worcester, 
9 from St. Mary's and 17 from Ilar- 
ford. 

St. Mary's Counly has not been 
without a judge ever since 1807, 
but St. Mary's, Charles and Calvert 
have not had Judges at the same 
time. They have not business enough 
to require three Judges. Calvert is 
the smallest counly in the state in 
population. It Is tbe residence of 
Chief Judge Gray, who was elected 
and performs his duties, not in Cal- 
vert alone, but in tbe entire circuit. 
His work is done In all four coun- 
ties, principally In Prince George's, 
which has much the largest amount 
of business. He has sat by special 
assignment In Baltimore City and 
on the Court of Appeals. If the 
business in each county, large or 
small, should be performed by a 
local Judge, tbe judges would be re- 
stricted each to bis own county. In 
Calvert County one of the ablest 
and busiest judges In the State 
would find his ofiice reduced to a 
sinoacure. 

In the Seventh Circuit the oppos- 
ing theories underlying the two 
parls of the proposed amendment 
would produce incongruous requests. 
St Mary's would be given an addi- 
tional judge, though no additional 
judge Is needed. Prince George's 
would be given an additional judge 
on tbe theory that an additional 
judge Is needed. Tbe Seventh Cir- 
cuit would Ihon have two additional 
judges, though there is no evidence 
or even suggestion that the circuit 
possibly needs five judges. 

Less than a year ago the Burke 
Commission refused to recommend 
a judge for every counly. The Com- 
mission found "no reason for this 
requirement in view of tlie extremely 
light docket in many of the smaller 
jurisdictions." 

Worse even than "a judge for 
every county" would he election of 
judges by single counties Instead of 
by circuits. This proposal is un- 
sound in principle and, so far as we 
can ascertain, unprecedented In 
Maryland or elsewhere. It appears 
that In Alabama, Arkansas, Illinois, 
Indiana, Kentucky, Michigan, Min- 
nesota, Mississippi, Missouri, Ore- 
gon, South Dakota, Tennessee, West 
Virginia and Wisconsin, where 
Judges are chosen for circuits, they 
are elei.teU by the Note of un entire 
circuit. Tbe proposed innovation 
would be a plunge In a backward 
direction. With each judge confined 
iby implication (though not by law) 
to a single county and the number 
of judges subject to change by legis- 
lation, the structure and personnel 
of the state Judiciary would be 
thrown Into the worst entanglements 
of local legislation—already a suffi- 
cienlly large evil in Maryland. 

After an exhaustive report to the 
Burke Commission, by its reporter, 
on tbe selection of judges, the Com- 
mission 'recommended that no 
change in the method of the selec- 
tion of Judges be made at this time." 
This recommendation expressly in- 
eluded selection of judges by the 
combination of appointment and 
election which had virtually been in 
effect ever since 1807 and was made 
uniform by the Bond amendment. 

If we were convinced that addi- 
tional Judges In Anne Arundei, Bal- 
timore, Montgomery and Prince 
George's Counties were necessary or 
desirable, we should nevertheless 
recommend rejection of the proposed 
amendment for the reasons already 
Indicated. 

We are by no means convinced 
that all or any of these proposed 
new judgeshlps Is necessary or ad- 
visable. We have studied the statis- 
tics furnished by reports of judges 
to the Chief Judge of the Court of 
Appeals and have written letters 
(similar hut not Identical) to every 
judge In tlie State (except the most 
recent appointee), and hove received 
replies from all except one Judge In 
the counties and three In Baltimore. 
We are not prepared to express at 
this time a definite opinion as to the 
needs of each local jurisdiction. We 
shall, however, outline reasons, some 
general, some particular, why we 
advise against creating any new 
judgeshlps without first exploring 
sources of Information not now 
available but readily available 
through legislation. 

In States like Maryland, where 
judges (at least judges of superior 
courts) are held In high esteem, in- 
creases In the number of Judges are 
made, not lightly but reluctantly. 
Unnecessary high ranking judges, 
like high ranking generals, are not 
only expensive but cheapen the office 
and do not Improve the quality of 
the Incumbents. As Chief Justice 
Warren remarked (of tbe federal 
courts) at the recent Baltimore Bar 

creasing the number of judges. 
Leaders of tlie Bar and social work- 
ers In New York and elsewhere hove 
advocated commissions to handle 
automobile cases, after the fashion 
of Industrial accident commissions. 
We do not favor treating automo- 
bile risks In the ordinary venture ot 
living like the risks of accident In 
the joint venture of Industrial em- 
ployment We merely point out that 
multiplication of judges might be a 
dubious choice of evils. 

The Bond amendment provides 
(Constitution, Article 4, Section 
18A) that the chief judge of the 
Court of Appeals shall be the ad- 
ministrative head of the judicial 
system of the state, that he shall, 
from time to time, require from each 
of the Judges of local courts reports 
as to their Judicial work and busi- 
ness, and may also assign judges to 
sit temporarily in circuits other 
than their own. As was said by the 
reporter for the Bnrke Commission, 
"The Constitution thus vests broad 
administrative powers In the Chief 
Judge of the Court of Appeals. The 
dlfllculty has been taat these powers 
have not been mucli used. The rea- 
son for tills is that the Chief Justice 
has not had sufilclent stalT assist- 
ance for the effective performance 
of his administrative duties." 

Under pressure of lime to innke Its 
report, the Burke Commission rec- 
ommended one additional judgcshlp 
in the Third. Fourlh and Seventh 
Circuits and in Baltimore City and 
recommended further study of "four 
Important problems which the Com- 
mission has been nimble to complete 
In tbe limited time allotted to It", 
including, "(1) Tlie provision of an 
Administrator ot Courts * • • to as- 
sist the Chief Judge of the Court 
of Appeals in the performance of 
his duties as the administrative 
head of the State's ;udlcial system." 
The reporter to the Commission sug- 
gested particularly the need of an 
adminlslratlve assistant to the Chief 
Judge "to take charge of tbe col- 
lection of judicial statistics". 

In our letters to the judges we 
did not mention an administrator 
ot the courts. Nevertheless Judge 
Clark, of Howard County, in bis 
letter said, "If you can persuade the 
legislature to authorize the appoint- 
ment ot a court administrator to 
work under the supervision ot the 
Chief Judge of the Court of Appeals, 
you will have done a good job even 
If you accomplish nothing else". 
Later Judge Smith, of Baltimore, 
wrote, "The Miles Commission could 
make a great contribution to Mary- 
land's Courts hy making its chief 
and most Insistant recommendation, 
the creation of an administrative 
office for the Courts". It may be 
that in a state as small as Maryland 
a full time administrator Is not yet 
needed, but his duties may be com- 
bined with other duties In some 
administrative assistant. Subject to 
this qualification, we endorse the 
recommendation of Judge Clark and 
Judge Smith. Wi.li tbe nssistancc 
of such an administrator, the Chief 
Judge of the Court of Appeals (1) 
could, more effeetively than this 
commission or a legislative or ad- 
ministrative body, advise the legis- 
lature what. If any, additional 
judgeshlps now are or hereafter 
may be needed and (2) could exer- 
cise the power to assign judges so 
as to make most elTective use of 
existing Judges. This matter has 
been mentioned to Chief Judge So- 
beloff. He has authorized us to say 
that in his opinion no additional 
Judgeshlps should be created before 
an administrator of courts, or an 
administrative assistant with such 
powers, is established or (he added) 
until an effort Is made and ex- 
hausted to obtain relief by assign- 
ment of judges. 

In advocating additional judge- 
ships increases in population in 
various counties are stressed. Both 
the significance and tbe accuracy of 
such comparisons may be questioned. 
In gome states for many years tbe 
work of the courts has been diminish- 
ing. It would be strange indeed It 
procedural improvements In Mary- 
land and elsewhere had not in- 
creased the productivity o£ Judicial 
work. Tbe mass ot cases handled 
by the State Industrial Accident 
Commission, the State Tax Commis- 
sion and the Comptroller's office 
only to a small extent reach tbe 
courts at all. Trial of criminal cases 
without a Jury speeds the process. 
Long distance commuting between 
rural residence and metropolitan 
business may actually decrease the 
proportion ot urban to rural popu- 
lation but Increase the proportion of 
business and of the work of courts 
and Judges. Whatever the reason, 
Harford County has had one of the 
largest recent Increases In popu- 
lation, but tbe Circuit Court for 
Harford County seems to he one of 
the most underworked courts In tlie 
State. 

The number of judges of superior 
courts In Maryland Is not small in 
comparison with other times or 
other places. When the Constitution 
of 1867 replaced 12 county circuits 
of one Judge each with 7 of 3 judges 
and provided 5 judges In Baltimore 
City the number ot city and county 
judges did not reflect population, 
still less amount of judicial busi- 
ness, but geographical consider- 
ations and distrust of "one-judge" 
courts In the counlles.   In the de- 
l.olrw     In     Hin    ron-    "lion     HH-V     it. 

Judge) regularly sat in banc In the 
trial courts. This was expected and 
Intended under tbe Constllutlon of 
1867. The practice still prevails to 
a considerable extent In counties 
where the volume of 'business per- 
mits. But distrust of "one-judge" 
courts has disappeared. The Bond 
commission noted the needless con- 
sumption of time and labor In hear- 
ing ordinary cases In banc. Since 
the Bond amendment the practice Is 
less frequent The Bond amend- 
ment decreased the number of trial 
Judges from 18 full time Judges ond 
7 part time Judges (of the Court of 
Appeals) to 21 full time Judges, and 
thereby Increassed tbe effective num- 
ber ot judges. Today 21 judges, us- 
ually sitting alone, seem double In 
effectiveness (aside from geographi- 
cal considerations) 21 judges usual- 
ly (except in equity) sitting In banc 
in 1807. 

New York State, with a popula- 
tion of about 15,000,000, 8,000,000 lu 
Greater New York, has about 107 
Supreme Court Justices (not as- 
signed to the Appellate Division), 
about 04 of them in Greater New 
York. Massachusetts, with double 
the population of Maryland, has 32 
Superior Court Justices, who sit 
from time to time throughout the 
State. North Carolina, with a popu- 
lation ot 4,000,000, has 32 Superior 
Court Judges, 21 ot whom rotate 
every six months among 10 or 11 
out ot 21 districts, thus spending 
only six months In five or six years 
In their home districts. Comparison 
ot interior courts In different slates 
is difficult. New Y'ork has many 
such courts, some ot large Jurisdic- 
tion. Massachusetts, and still more 
North Carolina, have courts more 
similar to Maryland courts. Com- 
parison of such courts, past and 
present. In Maryland is easy. Before 
the first establishment ot the 
People's Court in Baltimore in 1912 
and ot Trial Magistrates In tbe 
counties much later, many Justices 
of the Peace were so low In ability 
and character that they could not 
be trusted and trials before them 
were often a mere preliminary to 
trial dc "ODO on appeal. Improve- 
ments In this respect and enlarge- 
ment of the jurisdiction of the in- 
ferior courts have not only de- 
creased the work ot the superior 
courts 'but, what is more important, 
have saved expense ot appeals to 
litigants to whom such expense is 
most burdensome. Of the thousands 
of cases tried in the People's Court 
there were only 477 magistrate ap- 
peals In 1052; In 1911 there were 
007 magistrate appeals. 

Only in the Sixtli Circuit are tlie 
judges agreed that an additional 
judge (In Montgomery County) Is 
needed. The number ot cases Is 
large, but there Is apparently no 
accumulated arrearage. A striking 
feature of tbe work is the large 
number of unoontested decrees and 
interlocutory matters. We lack suf- 
ficient Information to suggest 
changas but It ^eeins at least pos- 
sible that an administrator of the 
courts, studying conditions In coun- 
ties which, like Montgomery and 
Prince George's and even Baltimore 
County, have undergone rapid tran- 
sition from rural to metropolitan 
counties, might perhaps suggest to 
the Court of Appeals or Its rules 
committee simplified procedures 
whereby the Clerk may relieve the 
judge of signing routine orders. 

In tbe Seventh Circuit the judges 
are of tlie opinion that an addi- 
tional Judge is not now needed but 
may become needed In the near 
future. Chief Judge Gray says, "All 
the work Is current, • • •. This 
situation is possible because we have 
been able to work together In com- 
plete harmony and to divide the 
work throughout the Circuit on an 
equitable and mutually satisfactory 
and convenient basis". 

In the Third Circuit the volume 
of work in Baltimore County Is ap- 
parently the largest In any county 
in the state. Judge Gontrum is of 
the opinion that an additional judge 
Is needed. Judge Murray says that 
"by 1956, at least, an additional 
judge will be desirable, and perhaps 
even needed In this County". The 
Burke Commission recommended an 
additional judge In Baltimore, Mont- 
gomery and Prince George's Coun- 
ties, not In Anne Arundei. The re- 
porter to that commission, however, 
pertinently remarked, "It ••• ap- 
pears that within tbe various cir- 
cuits, the burdens of Individual 
Judges are far from equal, and 
consideration might be given to tak- 
ing appropriate steps to equalize 
them, whether an additional judge 
is decided upon In these circuits or 
not Thus possibly if Judge Col- 
bourn, for example, could take some 
of the work from Judge Murray 
and Judge Gontrum, it might be 
•possible that three judges could 
handle the work of the Third Cir- 
cuit." We concur In this view. We 
see no reason why a Judge In Har- 
ford County, more than n Judge In 
Calvert County, should restrict bis 
work to one county. In the Fifth 
Circuit Judge Clark tries substan- 
tially all the contended equity cases 
and a number of non-jury law cases 
in Anne Arundei County and Is able 
and willing to take even more Anne 
Arundei work If needed or re- 
quested. The Howard County busi- 
ness does not take half his time. 
He says  that  for  many  years his 

render assistance here [In Anne 
Arundei] ns Judge Clark has done, 
then there would be no Immediate 
necessity for an additional judge". 
We think it cannot be assumed that 
Judge Clark's successor will be any 
less willing than Judge Clark Is fo 
do his work wherever he Is needed. 

Power to assign judges outside of 
their circuits was sorely needed for 
many years before It was conferred 
by the Bond amendment. So far as 
we know, the chief Judge of the 
Court of Appeals has never denied 
a request for assignment of a judge. 
Ilecently for several weeks Judge 
Hammond of the Court of Appeals 
has sat in the trial of cases in Balti- 
more County. In response to our 
inquiries ail the judges in the First, 
Second and Fourth Circuits ex- 
pressed themselves as able, con- 
sistently with their other work, and 
most of them as willing and glad, 
to accept assignment in other cir- 
cuits. Such assignments, however, 
have comparatively seldom been re- 
quested. One Judge gave, as a rea- 
son for an additional Judge, lack 
of time even to recover from Ill- 
ness. A number of other judges who 
favor or oppose additional judgc- 
shlps mentioned possibility of pro- 
longed illness. It seems clear to us 
that there Is no lack of assignable 
Judges to handle cases of illness if 
they should occur. If county judges 
should be assigned to Baltimore 
City, the practice should be mutual- 
ly heneficial, to Baltimore City and 
to the county judges, and conducive 
to uniformity In practice. Failure 
to Invoke the power to assign Judges 
Is a waste ot judicial resources. 

The Burke Commission recom- 
mended one additional Judgesblp in 
Baltimore City. The reporter to that 
Commission aptly suggested con- 
sideration of consolidation of the 
courts "as it may have relevance 
to tbe number ot judges required on 
the Supreme Bench". The condi- 
tions peculiar to Baltimore, and tbe 
various questions similarly related 
to tbe number of Judges, make It 
esjieclally advisable that an admln- 
islrator ot the courts be eslahllshed 
before any action Is taken to In- 
crease the number of Judges. Of the 
eight Baltimore judges who replied 
to our letter, five are of the opinion 
that an additional judge is needed, 
three that one is not needed. Sev- 
eral of the five base their opinions 
in part on the risk of Illness. Some 
envisage more or less temporary con- 
ditions which might or might not be 
relieved hy assignment of county 
judges or establishment of an ad- 
ministrator of courts. 

Lawyers sometimes mention, as a 
reason for more judges, difficulty or 
delay In bringing a case to trial 
when opposing counsel has many 
trial engagements. The Judges have 
given us much statistical and other 
Information aa to bho oxteivt tvnd 
reasons of such delays. We shall 
not dwell upon this matter at this 
time. For present purposes tbe mat- 
ter was suianif.l up by Judge Smith, 
"Tlie principal reasons which pre- 
vent the prompt trial of cases are 
two, both lawyers." Obviously, if 
this difficulty requires increased per- 
sonnel, what is needed Is not more 
Judges, but more lawyers for Insur- 
ance companies or other frequent 
litigants. The real remedy, if any 
Is needed. Is a rule of court, to be 
drafted hy tbe rules committee after 
Investigation by an administrator 
of courts. 

We therefore recommend (1) that 
the constitutional amendment pro- 
posed by Chapter 607 of the Acts ot 
1953 be rejected by the people and 
(2) that before any action be taken 
to increase tbe number of judges 
the legislature authorize establish- 
ment of an office of administrator of 
the courts. 

As we have already said, we ex- 
press no definite opinion at this time 
as to tbe needs of tbe several local 
jurisdictions (including Baltimore 
City) that we have discussed—other 
than those Involved In the "Judge 
for every county" proposal. We do 
not Ignore the possibility that If the 
growth In population In some Juris- 
dictions within the last few years 
continues and there Is a substan- 
tlolly corresponding Increase in liti- 
gated matters It may be that In some 
of these Jurisdictions there wlU be 
the need of a permanent additional 
judge within the foreseeable future. 
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