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ADVERTISEMENT.

TuE undersigned having by arrangement with his colleagues
prepared the subjoined Report, desires to be considered solely
responsible for the views it contains and the changes it recom-
mends; all of which he respectfully submits to the considera-
tion of the Legislature.

In the preparation of the Report, except in that part of it
which treats of the Criminal Law, the undersigned pursuing
the strict tenor of his commission, has confined his labors to
the practice of the Courts, and to subjects connectéd directly
with the practice. The reasons for his departure from the
same course in regard to a portion at least of his proposed
changes in the Criminal Law, he has stated in the Report
itself, and hopes they will prove satisfactory.

In all the reforms thus attempted by him, he has been
guided solely by his own ideas of what those reforms ought
to be. His views may prove acceptable to the Legislature,
but as there is a possibility that they may not be approved, he
purposes to rest on what he has done, rather than proceed
further under which may turn out to be a mistaken view of his
duty. Whenever he shall receive from the only authority
competent to pass upon his work, the assurance that his
labors are neither unacceptably nor unproﬁfably employed, he
will be prepared to go to work, with all diligence and alacrity,

in the execution of his task.
. WENE S SSEEREGRE

CuMserLAND, Dec. 15, 1854.
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PRELIMINARY REMARKS.

THE consent of the Judges is necessary to the success of
any attempt to reform the system of procedure in the Courts of
the State. Should the Judges determine at once to meet the
views of the Legislature and people of the State, by construing
the rules of a written code according to their plain, common
sense meaning, and in the spirit of amelioration and reform in
which they are promulgated, the present attempt to improve the
law in all that relates to its administration, will succeed, as on
the contrary it must inevitably fail, if the Judges determine to
regard each rule as a special command, and their power as
limited by its letter. In the administration of the written law,
Courts are prone to consider themselves as-charged with a
mere duty of interpretation, and to regard 2 question arising
upon the construction of a statute as one of mere words. In
one case, an English Judge of eminence declared, that if a
statute were set out in pleading, though unnecessarily, and
misrecited, he would hold the party to half a letter, and treat"
the variance as fatal.

Judges, as a general rule, are bad reformers. . They look upon
every change as a project of dangerous tendency, and obdu-
rately defend every antiquated abuse and absurdity which con-
tinues to disgrace our jurisprudence. Edward the First, under
the auspices of the Lord Chancellor Burnell, passed the statute
of Westminster the first, itself a code, but he could not venture
to abrogate the absurd and impious practice of trial by battle in
civil suits. There were, says Lord Campbell, sincere and
respectable men of those times, who would have stood up for
ancestral wisdom, and would have asserted that England owed
2
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all her glory and prosperity to trial by battle in civil suits, and
that to abolish it, would be impiously interfering with the pre-
rogative of Heaven, in awarding victory to the just cause.
The most the King could venture to do, was to release the
defendant’s champion from the oath, which was always false,
that he had seen seizin given of the land, and that his father
when dying, had exhorted him to defend the title to it. And
this barbarism continued to be a part of the English law until
the year 1819, when Lord Chancellor Eldon, to the amazement
of the House of Peers and of the whole realm, moved the
second reading of a bill sent up from the Commons to reform
the practice.

In the year 1815, Sir Samuel Romilly sent up from the
House of Commons, a bill to subject free-hold lands to the
payment of simple contract debts, for the purpose of preventing
this fraud among others, that a man might borrow £100,000 to
buy an estate, and dying, leave it unincumbered to his son,
without a shilling of the debt being ever paid. But Lord Eldon
rejected the bill after a long speech, in which he considered it
contrary to ancestral wisdom and subversive of the Constitution,
under which England had so long flourished. In 1813, Sir
Samuel had introduced a bill, to repeal that part of the sentence
for High Treason, which directed that the heart and bowels
should be torn out of the offender’s body while he was yet alive,
and burnt before his face. But the bill was thrown out by a
large vote. Garrow spoke against it, and such men as Lord
Ellenborough and Lord Redesdale opposed it zealously. Gar-
row said, he would not vote for such a measure originally, but
as it was a part of the law, he was against altering it. It was
not until the reign of Willidm IV, that Parliament could be
brought to pass a bill, allowing prisoners on trial for crimes,
the benefit of counsel to aid them in their defence, and then,
according to Lord Campbell, it was opposed by nearly all the
Judges of England. Of all the Chancellors of England, the
great Bacon was the only man who seems to have turned his
thoughts to important reforms in the law.

. But it is not in England alone, that Judges adhere with such
tenacity and so blind a reverence to every part of the system of
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law which they find established. The same aversion to change
no matter what the object of it, is equally characteristic of the
Bench on this side of the Atlantic. In the case of Orme wvs.
Lodge, 3 H. & J. 83, the Court of Appeals refused to sanction
an agreement of Counsel, by which a justification in slander
was, by consent, to be taken in short, and reversed the judg-
ment below, for want of such plea, as if the law made it obli-
gatory on parties to plead specially, whether they desired to do
so0, or not. The act of 1763, ch. 23, abolished special de-
murrers, but the Courts continued to entertain special demurrers,
and ultimately in 1832, determined, that their own practice in
open violation of the act, had repealed the act. 1In 1785, an
act was passed, allowing amendments to be made in all pro-
ceedings whatever, before verdict, so as to bring the merits of
the question between the parties fairly to trial. In 1809 a law
was passed, re-enacting the first act, word for word, a proof
that the Courts gave but an unwelcome reception to the first
act, as they did in fact to the last.

It is still the law of Maryland, that if a testator give his per-
sonal estate to a description of persons as a class, as for ex-
ample, a gift by a father, “to his children,” such of his children
as happen to die during his life time, and their descendants, are
excluded from all share of the gift, although the Legislature
have made two serious attempts, the one in 1810 and the other
in 1832, to change the law so that all might come in equally.

The act of 1823, ch. 172, which was intended to prevent the
reversal of judgments of Justices of the Peacefor any defect
or omission in the proceedings, and to bring the matter in con-
troversy to trial, according to the very right of the cause, has
been utterly disregarded in practice, and the Courts have dealt
even more sternly with those judgments, than before.

It was no doubt, owing to the impracticable disposition of
the Judges, in reference to all questions of law reform, that the
British Parliament, in the year 1830, conceived the plan of in-
troducing extensive improvements into the system of procedure
in the English Courts, through the instrumentality of the Judges
themselves. In that year, a bill was passed, empowering the
Judges, or any eight or more of them, including the Chiefs of
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each Court, to make such general rules for regulating the pro-
ceedings of all the Courts, as they might deem proper. In
pursuance of which authority, a few rules were promulgated in
Trinity Term, 1831, relating principally to the forms of declara-
tions and particulars of demand, and to the practice in the
several Courts of law, and in them, fourteen Judges concurred.
At Hileary Term, 1832, under the authority of the same act,
all the Judges of the three Courts united in promulgating one
hundred and seventeen other new rules, the main object of
which was to render uniform the practice of all the Courts.

Various subsequent statutes were passed, all of which con-
fided to the Courts themselves, the projection and promulgation
of the contemplated reforms, and not only authorized, but re-
quired the Judges to make all such general rules and regulations
respecting pleading and practice, as in their judgment should be
necessary and proper: such rules and regulations to be laid
before Parliament six weeks before they began'to operate, and
the authority thereby vested in the Judges, to continue for the
space of five years, in which period, it was expected that all the
required reforms and improvements would be accomplished.

But the plan of reforming the system of procedure, through
the joint agency of the Legislature and the Courts, did not suc-
ceed. The Judges wedded to old forms, were opposed to all
comprehensive changes in the law, and in the construction of
their own rules, were even more nice and technical than before.
Great complaints were made of the many minute questions and
frivolous points of practice, constantly occurring in the Courts,
under the working of the new rules, and the uniformity of pro-
cess act. Able writers appeared in the public journals, recom-
mending the formation of a new and comprehensive code, to be
made imperative upon the Courts, and abrogating all existing
rules of pleading and practice.

The result has been the appointment by the Crown, under
the authority of Parliament, of various able commissions, for
enquiring into the process, practice and system of pleading of
the Superior Courts, as well at law as in equity, and the for-
mation of a society for promoting the amendment of the law,
comprising some of the ablest jurists and men most distin-
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guished for character and talents of the kingdom, and a strong
party in that country, at the present time, advocate the adop-
tion of changes and innovations which may well be termed
revolutionary, in all that pertains to the administration of jus-
tice. They propose that all controversies, whether of legal or
equitable cognizance, under the present system, be referred to
the same tribunal, and subjected to the same form of procedure.
The Parliament, at its last session, upon the recommendation
of the law commissioners, abolished all the forms of actions,
and pruned from the system of pleading all merely formal
technicalities, and reduced its forms to the greatest possible
simplicity. But at the same time, the distinctive features of
pleading to special issues of law and of fact, has been carefully
preserved, as indispensable to the due administration of justice
in English Courts of law.

Changes so bold and sweeping as those advocated by the
party we have spoken of, have not been contemplated in Mary-
land. ~All the New Constitution intends is, in its own language,
to revise, to simplify, and to abridge the rules of practice, plead-
ings, forms of conveyancing and proceedings of the Courts of
record of this State, the word record heing omitted in the reso-
lution of the Legislature, passed in reference to this provision
of the Constitution. No commission has gone out yet to pull
down and destroy. The essential elements of a system of
pleading must be preserved. Nor is it perceived, as long
as the trial by jury continues to hold a place in the admin-
istration of justice, how an intention to strike dewn all the
rules of pleading at a blow, leaving in its place a perfect
blank, can be seriously entertained any where. The allegations
of the litigant parties must be put into such form as to ascertain
with precision, what are the disputed facts, and reduce them
to plain questions for juries to decide, or trial by jury must
be abolished altogether.

In the preparation of the proposed changes, no agency of
the judiciary has been provided for, but when the report of the
Commissioners has been approved by the Legislature, either
in whole, or in part, it will remain for the Judges to put
their construction upon it. To construe and apply a law, im-
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plies nearly as much power, for good or for evil, as to make
it. A reform of the law projected by Sir Samuel Romilly,
would have been curtailed of halfits beneficence, if interpreted
and administered by such a Judge as Lord Ellenborough.

The changes now projected are purely statutory, but it
ought to be considered; that the want of success attending
legal reforms, after they have reached the Courts heretofore,
has arisen from the isolated character, in most instances, of
the reforms themselves. A single rule has been altered, with-
out the alteration of any other rule with which it stood asso-
ciated: and the change in many cases, instead of an improve-
ment, has been a glaring incongruity—a new patch on an old
garment. When the alteration is of a single rule, the Courts
are compelled to force it into harmony with the surrounding
doctrine, which has not been altered at all, and this is at times
a more difficult task than is generally supposed. And it ex-
plains how it happens, that with all the particularity of lan-
guage employed by the Legislature, the intended change is not
effected at last. An example of this may be found in the act
of 1832, ch. 295, already alluded to, which recites that doubts
had been entertained whether by the act of 1810, ch. 34, to
prevent the failure of a legacy by the death of the legatee in
the life-time of the testator, it was necessary that the legatees
should be specifically named in the will, provides that no such
legacy shall fail to take effect, in the case referred to, because
the legatees are not specially named, but that every such legacy
shall take effect, whether the legatees are actually named, or
mentioned, or described, or in any manner referred to, or
identified as legatees, yet the Court of Appeals held, that
the legacy in that case, should fail of taking effect, because
the legatees were not specifically named. 1 G. & J. 328.
Although this decision would seem to be directly in the face
of the act, and no doubt was so, in reference to the intention
of the Legislature, yet there is some show of reason for it in
the fact, that the old rule of construction, that a gift to a class
of persons, was intended for the described class, as it existed
at the death of the testator, and not at the date of his will,
was not expressly repealed by the act of 1832.
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Instances, moreover, have happened where the Legislature,
striking at one change, have missed their object, and effected
others not intended, but which the Courts have had no choice
but to carry out. Again, the Legislation of this State has
been merely occasional, and therefore crude and immature. In
England, no statute affecting the jurisprudence of the Country,
or the administration of justice in any of its branches, is ven-
tured upon, without obtaining before-hand, through a committee
raised for the purpose, the advice and assistance of the sages
«f the law. Here, on the contrary, nothing is done upon prior
examination, and the consequence is, that when done, it is
either unwise in itself, or it is crude and indigested. If a
lawyer loses an important cause, he naturally persuades him-
self, it was owing to a defect in the law, which as soon as
the opportunity occurs, he procures to be corrected. In some
cases it is discovered, that causes pending in Courf could be
carried through successfully, if a certain alteration could be
made in the existing law, and the desired alteration is forth-
with obtained. Many important changes have owed their origin
to motives such as these, or at all events, not more respectable
than these, and it is by no means wonderful that such legisla-
tion should fail to command the respect of the bench.

But the reforms now proposed are more extensive, as well
as more systematic, than any hitherto attempted in Maryland.
They extend to the whole and to every part of the modes of
procedare in all the Courts of the State. The great object is,
to render pleading and practice as concise and as simple, as
shall be found to be consistent with an intelligent and healthy
administration of justice. In the interpretation of the new
system, and in its application in practice, to-the concerns of
society, all merely technical—and especially all historical rules
of construction will, of course, be discarded. To say, that a
rule of property or procedure must have a particular meaning,
because a certain state of things, out of which it grew, existed
in the times of the Edwards and the Henrys, is a mode of
reasoning, which can have no application to the new system,
but which has perpetuated most of the barbarisms of the old.
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It has not been the aim of the Commissioners, thereforé, to
give more in any case than the naked rule, without attempting
to provide for all the diversities, ramifications, expansions,
qualifications, conditions and exceptions to it, as they ought
to be applied to all future combinations of circumstances, in
the business of life—a task which it is believed no human in-
telligence could accomplish. The duty of applying each rule
to the cases for which it was intended, and of preventing its
application to cases for which it was not intended, under any
and all future circumstances, must be left to the sound discre-
tion of the Courts, guided as they must be, by the light of
reason and the great principles of natural justice, the foundation
at last of every enlightened system of jurisprudence.

The Commissioners, following the example of those to whom
similar duties have been assigned in other. States, have given
their own explanations of existing evils, and of the remedies
they propose for them. These, in some instances, may be more
elaborate than the occasions might seem to call for, but when
the changes proposed are important, and especially when they
have reference to matters with which the public mind has long
been familiar, the Commissioners entertain the hope that they
will be indulged with a full hearing.




FUNDAMENTAL RULES OF INTERPRETATION.

1. THE rules hereinafter contained, are to be inter-
preted and applied to future cases, as rules of the
common law of Maryland, and not as rules of mere
positive or statute law. They are to be deemed as in
affirmance of what the common law is, and not as
containing provisions in derogation of that law, and
therefore subject to strict construction.

2. Consequently, they are to furnish the rules for
decisions in Courts of justice, not only in cases directly
within their terms, but indirectly and by analogy in
cases where as a part of the common law, they would
and ought to be applied by Courts of Jjustice in like
manner. '

3. In-all cases not provided for by the rules, or gov-
erned by the analogies therein contained, the existing
law of Maryland is, to furnish the rules for decision.

The Commissioners had already concurred in the principles of
interpretation here given, as essential to the success of the pro-
posed reforms in the law, when they had the gratification to find that
the same views precisely were entertained by the late Judge Story,
who in a report to the Legislature of Massachusetts, in the year
1836, upon the expediency and practicability of reducing to a writ-
ten code, the common law of that State, lays down for the gui-
dance of the Courts, the three fundamental rules, from which the
above are taken nearly word for word. (See Story’s Life and Let-

3
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ters, Vol. 2. p. 247.) The Commissioners feel the greater confi-
dence in the conclusions to which their own reflections had brought
them, from being thus enabled to recommend them, upon the
authority of that illustrious jurist.

4. Expressions or provisions in the singular number,
may comprehend a plurality of persons and things, and
those in regard to males may comprehend females
within the same reason.




THE LAW OF EVIDENCE.

Tue rules of evidence constitute a very important, perhaps the
most important branch of the practice of the Courts. They are
the means of collecting, sifting and assorting the materials upon
which Courts and juries act, when engaged in the administration
of justice. The forms of procedure and the rules of evidence are
alike in this, that they do not of themselves constitute law, but
rather the machinery to facilitate the use of it. And it is believed
that more will be done to simplify and improve the practice of the
Courts, by the change of ‘a few of the principal rules of evidence,
than could be effected by the same amount of change in any other
branch of the law.

The proposed rules are, couched in the most general terms, all
exceptions and inflections being left to be supplicd by the Courts.

I. Nothing more than the substantial facts, necessary
to constitute the cause of action or defence, need be
proved in any case.

It is a leading rule of evidence, that all allegations in pleading,
material to the issue joined between the parties, must be substan-
dally proved. And if this were the whole of the rule, it would be
sensible and satisfactory. But the materiality of an averment de-
pends in many cases, not upon the character of the averment
itself, but upon the manner in which it is stated in pleading. And
where from the manner of stating a fact, or series of facts, an im-
matcrial, is converted into a material allegation, the whole state-
ment must be proved, unless it is made under a wvidelicit. In
plainer terms the rule is this. A party is not required to adduce
proof of more than the material facts of his case, unless he has, in
pleading. alleged facts which are immaterial, and which he might
have omitted, in which case he must prove even the immaterial
facts, unless again he has laid the immaterial facts under a videli-
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cit. That is, unless in stating them he has used the words “to
wit.”” This will be regarded as a notice, that although he has
chosen to state facts which are not material, he is nevertheless not to
be held bound to prove them. This jargon will appear still more
strange from a few examples.

Matters of description, particularly of written instruments, are
required to be strictly proved, because they are said to concern the
identity of the thing itself. But allegations of time, place, qual-
ity, quantity, and value, when not descriptive of identity, are im-
material. Now an allegation that a bill of exchange was made on
a certain day, is not descriptive, and strict proof according to the
precise day laid, is not necessary : but an allegation that a bill bore
date of a particular day, is descriptive, and must be proved as laid.

The rule is, that a widelicit will not dispense with cxact proof in
an allegation of material matter, but if the traverse is of a collat-
eral point in pleading, then all formal matter becomes descriptive,
and strict proof is required. It will not do to say *to wit” in such
a case.

The same rules prevail in criminal prosecutions. An indictment
for perjury, must state truly the term of the Court when the of-
fence was committed, but an indictment for a false answer in
chancery, need not state truly the term in which it was filed. In
the one case, the evidence must conform strictly to the charge, in
the other, it may vary from it. In an indictment for murder, a
charge of a wound with a sword, will be supported by evidence of
a wound with an axe, for it is not descriptive. In a prosccution
for passing a counterfeit bank note, it will be sufficient to lay 1t as
a note of a certain bank, but if the name of the officer who signed
it is stated, though unnecessary, it must be proved. An indict-
ment for stealing a black horse, is not supported by proof of a
horse of any other color. The color becomes descriptive if stated,
but not deseriptive if all mention of the color be omitted.

The rule that matter descriptive, especially of a written instru-
ment, is material, is of very extensive application, and is made the
test of the necessity of proof, and of the extent to which proof is
required, of all matters alleged in pleading. But the great diffi-
culty seems to be, in ascertaining what is descriptive and what is
not. That which is held to be purely descriptive in regard to one
subject-matter, is under circumstances almost preciscly similar in
regard to other matters, determined to be clearly the contrary.
The distinctions are not merely so nice that few minds can appre-
ciate them, but arc contradictory in themselves.
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2. T matters of description, it shall be sufficient if
the identity of the written instrument, or other subject-
matter of evidence, appear substantially in proof, and
the question of materiality shall not depend upon the
mode in which matter may be stated in pleading, but
upon the nature of the thing itself.

3. No action upon a contract shall fail by reason of
any disagreement in matters immaterial between the
allegations in the declaration and the proof, but in all
cases where the contract stated, and that proved, are in
substance the same, or where it is apparent that the
plaintiff upon the proof adduced, could recover by
amending his declaration, the Court shall permit the
trial to proceed and the case to be disposed of, unless
the Court shall be of opinion that to do so, would
operate as a real surprise upon the defendant, in which
case, the plaintiff shall be required to amend, and the
cause shall be continued upon the usual terms.

In actions upon contracts, the entire consideration must be stated
and the entire act to be done in virtue of such consideration, to-
gether with the incidents of time, manner and circumstances, and
the proof must conform to the whole statemcnt. If the statement
be, that in consideration of £100, the dcfendant promised to go to
Rome, and also deliver a horse to the plaintiff, and the plaintff
should fail in proving that part of the statement in relation to the
dclivery of the horse, the action must fail, because the contract
stated is not proved. If however, he had omitted in his statement
the latter branch of the promise. he might have recovered, al-
though it had appeared in proof, that the delivery of the horse’ was
a part of the promise, because, as the authorities say, it would be
a mere case of redundancy in proof. If the proof go beyond the
statement, showing that therc are parts of the contract which are
not alleged, at all, it is mere redundancy in the proof, and the
plaintiff may recover, but if the statement go beyond the proof, the
action must fail, because the plaintiﬁ’ has not proved all he has
alleged, although what he has proved, exhibits an entire equal and
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valid contract, fair in all its parts, and showing an undoubted right
in the plaintiff to recover. Why is the variance fatal in the one
case and not in the other?

4. No person shall be disqualified to testify as a wit-
ness by reason of any interest he may have in the result
of the suit or controversy ; or in any question involved
in the same ; or in the record as an instrument of evi-
dence ; but the objection of interest whenever it may
exist may still go to the credit of the witness.

The rule which shuts out the testimony of all witnesses having
an interest in the suit, is perhaps, the most fruitful of all sources of
embarrassment to Courts and Juries. It comprises the great mass
of the law of evidence which relates to its competency. Volumes
have been written upon it. It has been the cause of a greater
number of bills of exceptions, motions for new trials and appeals—
of more cost, vexation and delay, than any other one rule connccted
with the administration of justice. And if it were at most but,
probable, that the law, by its abrogation, would not lose more in
morality, than it would certainly gain in simplicity, therc would be
sufficient reason for lopping it at once, with all its distinctions, lim-
itations and exceptions, from the system. There is, however, no
reason to apprehend any other than beneficial results from the ab-
rogation of this rule. It has been rescinded in England, and ac-
cording to the universal opinion of the profession in that country,
the rescision has worked admirably, and has been mainly instru-
mental to the discovery of truth, and no reason is perceived why
the same change should not be followed by the same results here.

The rule itself declares that a witness is incompetent to testify
in a cause who is inferested in its result. It must be some legal,
certain and immediate interest, in the event of the cause itself, or
in the record as an instrument of evidence in support of the claims
of the witness in a subsequent action. This disqualifying interest
must be real and not merely apprehended, the test being the actual
existence of the interest, and not the mere opinion of the witness
himself as to whether he has an interest or not. A party having
an intcrest in the result of the cause without knowing 1t, is dis-
missed from the stand as unworthy to testify~—one who believes he
has a large stake depending on the issue of the trial, but who in
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fact has none, is allowed to be sworn and to be heard by the jury.
The intercst must be in favor of the witness to disqualify him, for
a person will be hcard to swear against his interest, as he will
where his interest is balanced, or equal on both sides.

Onc exception to the rule is in the case of a criminal prosecution,
where the witness is entitled to a reward upon conviction of the
offender, or as owner to a return of the property stolen. The ex-
ception is made, we are told, upon considerations of public policy,
the public having an interest in the suppression of crime and the
punishment of offenders, as if there were no danger of a witness
perjuring himself because the public were anxious for a verdict of
guilty. Insuch a case the law must take it for granted before the
trial, that the accused is guilty, and to deprive him of all chance of
escape, is willing to draw the evidence necessary for his conviction
from a source, which in other cases it denounces as polluted and
unworthy of belief. & 4

Another class of excepted cases are those of agents, carriers,
factors, brokers, and servants, when offered to prove the making of
contracts, the receipt or payment of money, the receipt or delivery
of goods, and other acts within the scope of thcir employment,
These exceptions are also founded, it is said, upon considerations
of public necessity and convenience—for the sake of trade and
benefit of commerce. But where is the differcnce in morals be-
tween public and private necessity in such cases? Why should
one citizen lose his cause by the exclusion of his only witness, be-
cause his is a solitary case, while others standing in the same cate-
gory precisely, are permitted to violate the rule because they are a
numerous class? Surely vice by wholesale is not less odious than
when presented in single doses. A rule wise and salutary in itself,
ought not to yield to the mere number of the temptations to its
violation.

Another exception is of the case in which” the witness has ac-
quired an interest in the result of the cause since the party became
entitled to his testimony, in which case the law ordains that he
shall be sworn in spite of his interest. He 1is certainly just as likely
to be tempted by an interest acquired in this, as in any other man-
ner; and it is anything but a satisfactory answer to say, that he
had no right to place himself voluntarily in that predicament.

These distinctions and exceptions overlay the rule or so confuse
its boundarics as to render it cxtremely difficult to comprehend,
much less to approve, the moral foundations on which it rests. It
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supposes that the influencc of money is the only influence to be
guarded against in the administration of justice. It closes the lips
of the most honorable man in the community, if he have a stake
to the amount of a dollar in the event of the suit, while it hears
without distrust, the hcir apparent to the largest estate in the land,
swearing in support of his ancestor’s title. The strongest imagi-
nable bias resulting from friendship or hatred, from the ties of
consanguinity or from the domestic or soeial relations, are supposed
to be incapable of corripting the integrity of the witness—a pa-
rent may testify for his child, or the child for the parent, the
brother for the sister, or the servant for his master, even a wife
has been held admissible as a witness against a prisonér, though
she believed that his conviction would save her husband’s life.
But let money depend upon the result, no matter how small tle
amount, and the case is altered, for as a general rule, the integrity
of the human race is incapable of resisting the temptation of a
single dollar. ;

Bat, is it true, as a general rule, that men are unable, even upon
their oath in Court, in the face of the community in which they
live, to withstand the influence of money ! Do they in their daily
business transactions, judge each other by a standard so degra-
ding? Far otherwise! Statements are made every day and
every hour by men, in their inﬁnitely multiplied dealings with
each other—made under all conceivable influences of fee]ing, of
prejudice, of passion, of pecuniary interest; and it is onc of the
results of experience, to tcach us exactly what degree of credence
to attach to them, under any and all circumstances. All that
needs be said, therefore is, let the jury do the same thing. Give
them all the facts, let them hear every man who has anything to
say on the subject. They are not bound to believe him, nor to give
to his testimony a particle more weight than it is entitled to. In
the excepted cascs already referred to, in which agents, carriers,
factors and others are constantly and as a matter of course, sworn
in cases where their interest in the result is direct and palpable—
even in the case of the informer who appears upon the stand to
compel his neig\hbor to pay a fine, that hc may pocket the one half
of it, juries cxperience no embarrassment in perceiving where the
truth lies. We hear no complaints in these cases, and itis be-

lieved that justice is about as impartially administered in these as
in other cases.
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5. Either party may examine the opposite party as
a witness in the cause, to whose testimony no greater
effect shall be allowed than to the testimony of other
witnesses ; and either party may have process to com-
pel the attendance of the opposite party as a witness,
or a commission to take his testimony if absent from
the state.

It is not proposed to go the length of admitting the evidence of
parties to the record as volunteer witnesses in their own behalf, as
has been done in England by the Stat. 14 & 15 Vic. ch. 99. Apart
from the seeming indecorum of permitting parties to come upon
the stand and swear through their own accounts and claims and
complaints, it is believed that such a rule must operate unequally
and tend to defeat rather than proiote the ends of justice. An
intelligent, shrewd person, especially if a little roguishly inclined,
must have a great advantage in swearing over a man slow of com-
prehension and ignorant of the forms and usages of business. The
disparity would be still greater, when an idiot, lunatic, or person
non compos mentis, or a woman, or an executor, guardian or trus-
tee who might be ignorant of the facts, was a party to the suit.
Nor would it do to apply the rule at all, when one party was in
Court ready to swear, and the other was dead, or unable to attend,
or indeed in any case where the story on one side would be heard,
and not on the other. It has long ago passed into a proverb, that
one story is very good until the other is heard, the true meaning of
which is, that no man can be trusted in a controverted matter, to
tell his own story, and it is believed that with all the precautions
the Courts might devise to prevent it, a vast amount of perjury
would follow the establishment of such a rule.

Tt would seem from the extreme caution of the Courts, in giving
effect to the statute of Victoria above referred to, that the English
Bench have not bcen able to contemplate the effects of the innova-
tion in that country without evident misgivings as to its expediency.
Lord Campbell established the rule at once, that every plaintiff or
defendant who is to be called as a witness, must be kept out of
Court from the commencement of the case until ke is put into the
box, and again leave the Court as soon as he is examined.

But the rule here proposed, of permitting one party to a suit to
call up the other party and cxamine him before the jury, is a differ-

4
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ent matter altogether. Indeed the rule as recommended has existed
for ages, in thosc tribunals which are known, par cxcellence, as
Courts of Equity, where, contrary to the practice at law, the par-
ties’ plaintiffs, as well as dcfendants, may reciprocally require and
use the testimony of each other, upon a bill and cross bill for the
purpose, and where the answer upon any matter stated in the bill,
and responsive to it, is not only evidence in his favor but conclu-
sively so, unless it is overcome by the testimony of two opposing
witnesses, or one witness corroborated by facts and circumstances.

It is esteemed a great advantage to be a defendant in a Court of
Equity instcad of a plaintiff, simply because as a defendant, the
party is entitled to the benefit of his answer—that is to say, is en-
titled to the privilege of being a witness in his own casé, and the
still greater privilege of having a weight attached to his testimony,
equal to that of two disinterestcd opposing witnesses.

But the principle which duplicates the weight of a man’s evi-
dence beeause he happens to be swecaring in hisown case, is founded
upon no satisfactory reason. If two respectable men as wit-
nesses in a cause, make variant and contradictory statements on
oath, it is the province of the jury to reconcile them if they can;
if not, to decide between them without discrediting either, by
referring to the surrounding circumstances and the intrinsic proba-
bilities of the case, and this the jury mugt do, and in the same
manner precisely, whether one of these witnesses be a party to the
suit or not. It would certaiuly be a strange anomaly, that in the
case supposed, the Court should instruct the jury to find one way,
and that in their opinion the wrong way, because one of the wit-
nesses was a party to the suit, and therefore to be counted as two
witnesses. It is a strange principle which refers the force of evi-
dence arbitrarily to the number of witnesscs by which it is proved.
If forty witnesscs swore in succession to the same fact, and one
witness contradicted them, the jury might well find with the one,
without giving any reason for it. Any rule prescribing before-
hand an artificial standard by which to measure the force of testi-
mony, is not only unwise, but contrary to the whole theory of the
trial by jury.

The chancery rule, so far as it permits one party to put the other
to his oath, is a good onc, and ought to be transplanted into the
Courts of law. For apart from its efficacy as a mean of ascertain-
ing the truth in Court, it cannot fail to operate most beneficially
also, in preventing many fraudulent and oppressive suits from being
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brought into Court. Ifa party whois about to put upon the docket
a suit to recover, for example, a debt which he knows has been
paid, or to enforce a claim which to his own knowledge is without
foundation, is told by his counsel, that he may at the trial be called
by the defendant upon the stand, and put through a searching ex-
amination, the probability is, that in the greater number of such
cases, the party would first postpone and ultimately abandon
altogether the idea of Bringing the suit.

Upon the whole subject the true doctrine seems to be—1. No
person shall be a voluntary witness in his own case. 2. If either
party chooses to make a witness of his adversary, there is no rea-
son why he should not be permitted to do so. 3. No artificial
weight should be given to the evidence of a witness because of his '
being a party on the record, any more than in thc case of a wit-
ness who is not a party.

6. No person shall be rendered incompetent as a
witness by reason of his having been convicted, or con-
victed and sentenced for an infamous or other crime ;
nor shall the validity of any last will and testament, be
affected or impaired, by the same being attested by any
person thus convicted, or convicted and sentenced.

The rule of evidence which destroys the competency of a wit-
ness who has been couvicted of an infamous crime, ought to be
abrogated. As the rule now stands it is understood to cxclude a
witness so convicted, only within the jurisdiction where the con-
viction was had. It has been held upon great consideration, that
a conviction and sentence for a felony in any one of the United
States, did not render the party incompetent as a witness in the
Courts of another State; and the reason seems to be that the dis-
qualification is part of the punishment, and thercfore not entitled
to any extra territorial effect. It has been held moreover, that in
cases where the incompetency clearly exists, a pardon or the in- -
fliction of the punishment restores the competency, except when
the disability is annexed to the conviction of a crime by the ex-
press words of a statute, in which case the disqualification remains.

Would it not be a better rule to receive the witness in all cases,
and allow the objection to go to his credit? In support of the ex-
isting rule it is said to be inconsistent with the interests of other
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persons, and with the protection which is due to them from the
State, that they should be exposed to the peril of testimony of
persons regardless of the obligation of an oath. But if the reason
be good at all, it ought to be good to the full extent of the evil.
If the community is entitled to protection against the evidence of
persons convicted of infamous crimes, it ought to have that protec-
tion against all persons so convicted, and it is most unwise to limit
the prohibition to those convictions which have taken place within
this or that particular jurisdiction. Certainly it cannot be said,
that a man’s life, liberty, or property would be put in peril by the
admission of a witness whose conviction had taken place here, but
that the peril ceases to exist the moment it is shown that the con-
vietion was had elsewhere.

But the worst feature of the rule is, that a pardon restores the
competency, and permits the witness to be heard in Court.
Whether thercfore, a jury are to be permitted to hear what a wit-
ness has to say, and to believe him or not, accordingly as they
may think him entitled to credit, is made to depend upon the will
of the executive in granting or refusing to grant a pardon. If the
Governor says “yes,” the fact can be proved—if ¢ no,” the fact is
suppressed. Between parties litigant, to destroy by the interposi-
tion of an arbitrary rule, the evidence of a fact on the one side, is
to make a fact on the other side, which may be equivalent in many
cases to giving the verdict to the party least entitled to it.

But it is said that the disqualification of the witness is a part of
the punishment of his crime. And upon whom does the punish-
ment fall? What are we to say in the case of a will, where from
the legal turpitude of one of the witnesses, all the devises it con-
tains of real estate are destroyed, while the dispositions of person-
alty remain unaffected, and as a consequence one class of the ob-
jects of the testator’s bounty are disappointed, while another class
are enriched. In such a case there is a punishment no doubt, and
a very heavy one, but it falls upon persons innocent of all offence.

The true principle is this—that the examination of a witness in
Court is the privilege of the party who calls him. The facts of
which the witness is the depository, are the property of the party
litigant. So much so, that if a party loses his case by the wilful
absence of a witness wbom he has summoned, he may bring suit
against the witness, and make him pay the damage. To refuse to
testify in Court is a contempt of the Court’s authority, for which the
witness may be punished summarily by fine or imprisonment, or both.
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The cause of justice is best promoted by throwing the doors of
competency and admissibility wide opon, and giving to the jury all
the information within the reach of the parties, leaving the jury
the right to judge of weight and credibility under all the circum-
stances presented to their view.

7. All witnesses, by whomsoever summoned or ex-
amined, shall be deemed and treated as standing indif-
ferent between the parties, and either party to a suit or
controversy, shall be at liberty to impeach or controvert
the testimony of any witness, whether summoned or
examined by himself or by the opposite party.

In the trial of causes in Court it is not unusual to hear it debated
before the jury, whether a witness belongs to the one party or
the other. An exaggerated value is given to a fact if proved by
the witness of the opposite side, while the same fact if sworn to
by the party’s own witness, is nothing more than was to have been
expected, and is then simply a fact in the cause. If one party in
the progress of the trial, finds it necessary for the purpose of
proving some incidental fact, of which he may have no other evi-
dence, to call up a witness summoned by the other side, the party
thus calling him is immediately notified, that now the witness is
his own, and then all the facts which the witness was expected by
the party summoning him to prove, are brought out, and commented
upon before the jury, as proved by the witness of the opposite
party, who is told that he cannot impeach his own witness. The
altercations upon these questions become at times so animated as
to require the interposition of the Court’s authority to settle them,
by determining whose witness he is.

The existing rule is stated by an able writer thus:—When a
party offers a witness in proof of his cause, he thereby represents
him as worthy of belief. He is presumed to know the character of
the witnesses he adduces, and having thus presented them to the
Court, the law will not permit the party afterwards to impeach their
general reputation for truth, or to impugn their credibility by gene-
ral evidence tending to show them to be unworthy of belief. For
this would enable him to destroy the witness if he spoke against
him, and to make him a good witness if he spoke for him.

But is it true that a party by merely calling a witness upon the
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stand, thereby represents him as worthy of beliel1 A party having
a suit in Court pxpeects to sugtmin it by the witnesees whom he nd-
duees for the purpese.  This expectation is founded upon what the
witnesses have told him themsélves, or from what ho has learned
thoy will prove throngh others. He may be scquained with their
charaeters; or he moy not; but he does not ]:_1_,' IJ]l:'-ru];.f SUMmMoning
thetn into Court intend to'represent their characters ns either
better or worse than they really are. A mere summons ia no cer-
tificate of character, and if' & witness hos. miven out that be will
prove one thing; and coming upon the stand proves another and a
different T.inn_:_: he has no right to complain if he i told of it in
open Court, or if the truth will justify it, if his character is im-
peached by genernl evidence tending to show him unworthy of
belief.

The F]‘I]FEL of the ruls 1= t1|:l_ju'i‘t{ﬂ:l‘|ﬁh]r'. ns it iTﬂ]'i“t"& that a main's
witnesses are either his puartizans or his retainers, or ot all events
that he may treat the witnesses of the opposite party os endmies
wnid WAEE WIr upon them, but that his own are entitled w his pro-
tegtion,  The troe rule is the one here recommended which regurds
the witheszes by whomsoever sumimoned, as EL'lIJLhttj.F indifferent
betweaan the pn*‘lmﬁ. leaving their w Ll'fht with the Jury to dl“pl"ﬂd
upon their standing in the community, and their deportment in the
CRIIFE,

It is belioved that all rules, giving an artificial or merely arbitrary
force to evidence, are hurtfil and ought to be sholished.

It shall be the right of either party to a cause, to
demur to the evidence, by calling upon the Court to
declare what the law is, upon the admission of the
facts, which admission shall be of the facts, and not
merely of the evidence adduced to prove them.

9. When the evidence is circumstantial, or vague
and uncertain, the admission shall extend to every
fact which the evidence conduces to establish in the
one case, and to the facts in controversy as il dis-
tinctly proved in the other. And when a fact which
is proved tends to the proof of another fact, the last
fact shall be admitted, but no person shall be held to




THE LAW OF EVIDENCE, 3T

the admission of strained or unnatural inferences from
facts.

10. The party who demurs to the evidence, shall
not be deemed to have waived or abandoned the
evidence offered by himself; but the same shall form a
part of the case, for the judgment of the Court.

11. No party demurring to evidence shall be estop-
ped, in any other suit or proceeding, or in subsequent
stages of the same suit or proceeding, from alleging
and proving the truth to be different from the facts
admitted.

12. When all the facts are admitted, and distinctly
reduced to writing, there shall be, in the discretion of
the Court, a joinder in the demurrer by the other
party, and thereupon the cause shall be withdrawn
from the jury, and so entered of record, and upon such
demurrer, the Court shall give judgment.

13. After the judgment is rendered by the Court,
the damages, if such judgment be for the plaintiff, and
the case be one sounding in damages, or where the
damages are unliquidated, shall be assessed by a jury
upon a writ of enquiry. If the demand be of a sum
certain, or the character of the case be proper for it,
the damages may be assessed by the Court.

A demurrer to evidence is a proceeding, by which-the Court is
called upon to declare what the law is, upon the facts proved, as a
demurrer to the pleadings is a proceeding, which refers it to the
Court, to declare the law upon the facts alleged. " In the case of a
demurrer to the pleadings, all that is stated by the opposite party,
is admitted to be true, and the Court is required to say, whether
upon such statement, the party is entitled to maintain his action or
defence. In a demurrer to evidence, the admission is, of the truth
of what the party has proved, and upon f%at, the Court is required
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to say, whether he has maintained his cause of action or defence.
In the one case, the cause is taken from the jury, and referred to
the Court, upon the admission of the truth of all the party has
allecged in pleading, in the other, upon the like admission of all he
has adduced in evidence. Yet the latter species of demurrer,—so
identical with the other in principle, has never been considered
allowable under the practice of this State.

It does not seem to be right, however, that if with the admission
of the truth of all the facts proved by his adversary, the law is
clearly in favor of a party, he should still be compelled to go
before a jury, and incur the risk of their finding a verdict against
him. In every such case, it is presumed the Court would not hesi-
tate to grant a new trial, and if the Court have the opportunity, as
it would have, by a demurrer to evidence, of taking the case from
the jury before-hand, it is better it should do so. The truth is,
that if there is no case proved, there is nothing for the jury to try.

In this State, where the Courts never charge the Jjury upon the
law of the case, unless called upon to do so, and then only in refer-
ence to distinct questions, raised by counsel, and submitted upon
prayers in writing, trial by jury is more precarious, and wild and
startling verdicts of more frequent occurrence, than in those States
where the jury, as a matter of right, have the advice and assistance
of the Court, upon the whole law of every case submitted to
them. There is no reason why a party should be compelled to
expose his cause to these hazards, when the law, all the facts being
admitted, is clearly with him.

It seems to be supposed by some, that a demurrer to evidence is
an encroachment upon the rights of juries, but it is not perceived
that juries have any rights in the case. It is their duty, when a
cause 1s submitted to them, to try it. But they have no right to
try it, until it is submitted to them.

The almost universal mode of taking up a case from the inferior
Courts of law, to the Court of Appeals in this State, is by bills of
exceptions, in the preparation of which, it is usual to reduce to
writing, all the testimony adduced on both sides, and then to raise
the questions of law for the decision of the Court, by prayers
based upon the evidence thus detailed. With this mode of prac-
tice, a demurrer to evidence would harmonize perfectly. The bill
of exceptions, for example, sets out the testimony, and then prays
the Court to instruct the jury, should they believe that certain facts
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are established by this testimony, that their verdict must be for the
plaintiff or defendant, as the case may be. The Court may grant
or reject this prayer, but in either case, the jury are left in the
undisturbed cognizance of the facts. They may admit the law as
the Court has declared it, but negative the facts upon which the
opinion of the Court was based.

But the Court may, and in practice very often does reject just
such a prayer as the one supposed, upon the ground, that the evi-
dence adduced is not legally sufficient to warrant the jury in find-
ing the state of facts assumed, as the basis of the prayer. Now
this, when it occurs, is to all purposes as far as it goes, a demurrer
to evidence. The Court looks at the evidence, weighs and com-
pares it, and declares distinctly, that there is no proof in the case,
of which the jury are authorized to take cognizance, and the case
is taken from the jury because the party has utterly failed in his
proof.

The difference between a demurrer to evidence, and the rule of
practice alluded to, is, that the demurrer covers the whole case,
whatever the character of the proof may be, whether strong and
conclusive, or the contrary, and proposes to take the case from the
jury, upon the ground that the law upon the facts proved, is against
the party; while under the rule the case is not permitted to go
to the jury, on account of a failure in the measure and quantity of
proof. The theory of the demurrer is, that the jury are not to find
the facts, because the facts are all admitted ; and the Court, as in
the case of a special verdict or case stated, is fully competent to
announce the legal result of those facts. The theory of the rule of
practice is, that no case has been proved, and that the Court has
the authority to say so.

The practice of taking cases to the Court of Appeals, exclusively
upon bills of exceptions, and limiting the scope of revision to the
points appearing by the record to have, been raised and decided
below, is liable to scrious objection; and in the proper place a pro-
cedure of greater éimplicity, affording an unrestricted opportunity
in the Appellate Court for a review of all the questions of law in-
volved in the controversy, and without giving to either party the
power of defeating justicc by resorting to frivolous objections, will
be recommended.

It is proper to say, that a demurrer to evidence is inadmissible
in practice, without, a full admission, by the party demurring, of all

the facts, as well as all fair inferences from the facts. The Court

5
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canrot investigate and settle disputed facts; nor can the opposite
party be deprived of any presumptions which he might hope to
persuade the jury to draw from his proofs. The party demurring
must therefore submit to the disadvantage of making all these ad-
missions. But if he is willing to make them, there is no reason
why he should not be permitted to do so.

14. If the Court shall overrule the demurrer, the
case shall be tried before a jury, upon such issues as
may be joined between the parties. But the questions
of law raised by the demurrer shall be considered as
reserved for revision by the Court of Appeals, should
the cause be taken to that Court.

15. A person engaged as counsel in a case, who
shall be examined as a witness therein on behalf of
his own client, shall thereupon retire from such case
and cease to take any part therein as counsel. But
this rule is not to preclude counsel trying a cause, from
proving facts incidental to the trial, such as the loss
of a paper, service of notice to produce, the hand-
writing to a paper, and the like.

It is now pretty generally regarded as exceedingly unbecoming
in a person engaged as counsel in the trial of a cause, to appcar as
a witness in behalf of his own client, especially if the object of his
testimony be to detail conversations between himself and the oppo-
site party; and in a recent case in England a new trial was granted
for this reason alone. Men are usually restrained by the obvious
impropriety of appearing in the same trial in the double capacity of
advocate and witness, from coming to the book until the necessities
of the cause become very urgent. When, however, the position of
the case is seen to be critical, and the chances of success are about
equally balanccd—when anxiety on both sides is wrought up to the
highest pitch, and each party is straining every nerve for the vic-
tory, then it is that some one of the counsel steps upon the stand,
to throw the weight of his oath into his client’s side of the scale;
and it is precisely then that no man ought to trust himself to swear
at all. To hear his position in the cause, and the powerful influ-
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ences under which he swears, commented upon, and his right to be
believed compared with that of other witnesses of high character,
is an ordeal which no man of proper delicacy would willingly en-
counter, and the spectacle never occurs without serious damage to
the character of the profession.

Such testimony is at best but one-sided and without even the
semblance of mutuality; for a person engaged as counsel, never
chooses to be sworn as a witness, unless when his evidence is in
favor of his own client. If it happen to be the other way, he
takes good care to keep it to himself,

In all such cascs the party should refrain either from being coun-
sel or from being a witness. If it be known before-hand that his
evidence is likely to be important, the dignified and honorable
course is, to stand aloof from the trial, and have no concern with
it as counsel, and his testimony is then given without bias or par-
tiality of any kind., He keeps back nothing lest it may affect in-
juriously the side he favors, but discloses all he knows, let 1t affect
whom it may. If, however, the importance of his evidence is only
discovered during the prbgfess of the trial, let him rctire from the
case the moment he is called to the stand.

16. Whenever testimony taken under a commission
is suppressed, or the commission or return thereof set
aside, for any irregularity or omission in the com-
mission or the proceedings under it, the Court may,
in its discretion, continue the cause, and if necessary
may withdraw a juror for the purpose.

If a witness who is summoned in a case fail to attend, a contin-
uance is granted as a matter of right, to give the party an opportu-
nity of procuring his attendance at the next Court, upon his show-
ing to the Court, by lis own oath, that the facts he expects to prove
by the absent witness, are material and competent evidence, and
that the failure of the witness to attend, was not owing to his own
negligence. In the case of a commission to take testimony, how-
ever, the practice is differcnt. The only opportunity afforded the
party, for testing the validity of the commission, or the regularity
of the proceedings under it, and of course for determining whether
the evidence returned is to be hcard by the jury or not, is after the
Jury are sworn, The Court cannot look at the commission and
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return, and pass upon their validity, before the jury are empan-
nelled, and if when the testimony is offered, some frivolous objec-
tion is made to it, and the objection is sustained by the Court, and
the whole of the testimony taken under the commission, suppressed,
no continuance can then be had, and the party is compelled to
proceed with the trial, under the disadvantage, it may be, of having
the essential proof of his case shut out. And this always happens,
when the party’s diligence in procuring his testimony, is estab-
lished beyond all doubt by the fact, that his commissionis returned,
and his testimony actually in Court, and when the importance of
the testimony can be seen by an inspection of the return. Under
the same circumstances, therefore, a party is entitled to his contin-
uance, if his cause is to be proved by witnesses attending in per-
son, but 4s not so entitled, if his proof is by testimony taken under
a commission. The above rule will, it is believed, place the party
upon the samc footing in the one case, as in the other.

17. A commission to take testimony, may be re-
turned under the hand of the commissioner, and may
be directed to the Court, or Clerk of the Court issu-
ing the same, and if the testimony shall appear to have
been fairly and fully written down, no formal defects
or omissions in the caption, or other parts of the re-
turn, nor in any of the proceedings, under the com-
mission, shall vitiate the proceedings or return.

Until the reign of William IV, there was no power at law in
England to compel consent to a commission, or to thc examination
of witnesses upon interrogations, though the Court could put off
the trial, at the instance of the defendant, if the plaintiff would
not consent, and if the defendant refused, the Court would not
allow him to sign judgment as in case of non-suit. The only
mode of obtaining the desired testimony in such case was by
an expensive proceeding in Chancery.

In Maryland, the power to issue a commission to take testimony,
was conferred upon the Courts of law, as far back as 1773. The
Courts of the State, however, cannot be accused of any disposition
to favor dangerous innovations in the law; for they have invaria-
bly, upon the slightest technicalities, and after the jury have been
sworn, suppressed entire commissions, containing frequently, the
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whole proof on one side of the cause, and leaving the contro-
versy to be decided upon the uncontradicted and unexplained
proofs of the other side. The party thus condemned without a
hearing, and perhaps soundly rated for what his testimony, if
heard, would have fully justified, would no doubt carry home with
him a very exalted opinion of the venerable maxims of the law.

A curious instance of the hypertechnical propensities of our
Courts, is to be found on this very subject, of commissions to take
testimony. The act of 1773 above alluded to, prescribes no form
of proceeding under these commissions, but simply declares, that
the Courts of law shall be governcd by the rules in force in the
High Court of Chancery upon that subject. Now the High Court
of Chancery, of Maryland, derived its practice from the English
Chancery. But the practice in England has been to examine
witnesses under a commission in sccret. The witnesses arc
taken into a private room, either before examiners in London, or
before commissioners, if in the country, when the interrogations are
propounded, and the answers written down at length. When all
the testimony is taken, the depositions are engrossed in skins of
parchment, by the Clerks, who have been sworn to secrecy.
After which the commission, interrogations and testimony, are
folded up so that no part of the writing can be seen, and tied up
with tape, at the crossings of which the commissioners sign their
names and set their seals. The package thus closed and sealed, is
returned to the six Clerk’s office, where it remains untll an order
of publication passes, when the seals are broken, and the contents
of the depositions are made known to the parties to this suit.

It is evident, therefore, that the words in the commission,
authorizing the commissioner to take the testimony, and directing
him when taken, to send it to the Chancery Court, “ closed up un-
der his seal,” mean nothing more than that the envelope shall be
well secured with wafers or sealing wax. Yet, in the State of
Maryland, where the examinations are conducted in public, and
where the parties and their solicitors always attend to take part in
them, the commissioner is directed to make his return under his
hand and seal, as if he were executing a Deed, and the Court will
not be satisfied unless the commissioner has added a circumflex
to his name in the inside of the envelope, or signed his name on
the outside of the package, adopting the wafer or sealing wax as
his seal.

The extreme technicality of the practice in this instance, is the
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more ridiculous, that the publiciiy of the examinations with us,
renders the mandate to return the commission, closed under seal,
altogether inapplicable and unmeaning, and even if the same se-
crecy were required here as in England, a mere seal to the man’s
name in the inside of the cover, would be but a sorry contrivance,
to prevent the depositions from being seen and read, before pub-
lication.

18. Upon the return of a commission to take tes-
timony, the Court, if in session, or the Judge, out of
term-time, may remand the commission to the com-
missioner, to correct errors, or supply omissions, and
if the commission is not then returned in time for the
trial, the cause may, at the discretion of the Court be
continued. /

19. The fact which a witness swore to on a former
trial, may be proved in any subsequent trial of the same
case, between the same parties, or their privies, pro-

vided such witness be dead, or gone to parts unknown,
or if the residence of the witness be known, provided
he evades the process of the Court, and refuses to
testify, or answer interrogatories.

20. When the testimony of the witness in the former
trial, was of the declarations or admissions of either of
the parties to the suit, or their privies, or of conversa-
tions between the parties, the testimony of what such
witness swore to, must be confined to his very words.

The propriety of this rule is believed to be obvious. The lan-
guage of parties, or their mere words, must always depend upon
‘“the uncertain testimony of slippery memory.” They are liable
to be misapprehended, or their testimony, even if rightly understood,
to be forgotten. But when they come to us at second-hand, or con-
sist of what one man remembers another man declared, that a third
man said, the reasons for distrust and caution are greatly enhanced.
The chances that mistake or misapprehension may have intervened,
are just doubled. Still the evidence of the first witness is, and
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ought to be admissible, and it would not do to say, that the party
should lose his case, and all the valuable rights involved in it, by
the accident of the death, removal, or wilful absence of his wit-
ness. The medium preseribed by the above rule, is believed to be
the just one. If he can prove the words of the witness, in the
former trial, let him do so, and let the jury judge of them in con-
nexion with the circumstances of the case—if he cannot, the tes-
timony ought to be excluded.

21. The record of the judgment, verdict, or deter-
mination, upon the merits in a former trial of the same
right, fact, or question, between the same parties, and
when the object of the second suit, is to litigate again,
the right, fact or question so decided, shall be conclu-
sive evidence of all matters put in issue, and tried in
the former suit.

22. It shall not be necessary in any case, to plead an
estoppel, but the matter of the estoppel may be given
in evidence.

23. When the issue or matter to be tried in the
second suit, is not the same as that already tried and
decided in the first suit, but collateral in whole, or in
part thereto, the record of such former determination,
may. be evidence, though not conclusive evidence
between the parties.

24. Recitals in deeds and other writings, shall not
be conclusive, but only prima facie evidence of the
things recited, and no person shall be estopped by any
such recitals to prove the truth.

25. The indorsement by the Clerk on the back of a
deed or other instrument of writing, of the time it was
received to be recorded, shall be evidence of such
time, as well as such receipt, and. the copy from the
record book of the usval entry of such time and
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receipt, shall be evidence both of the receipt and the
time, in like manner as the original indorsement.

26. A judgment of a Court of another State shall
have the same effect as evidence in this State, as in
the State where it was rendered. But the jurisdiction
of the Court rendering such judgment, or of fraud or
irregularity in obtaining it, shall be open for examina-
tion in the Courts of this State ; and unless it shall
appear from the record of such judgment that the
defendant appeared to the suit and contested the claim,
right, or demand, or that he had an opportunity of so
doing, such judgment shall be deemed a nullity.

27. Private writings under seal, shall not be evi-
dence of higher dignity, than the same writings would
be without seal. Nor shall a seal import a considera-
tion, nor operate to extinguish parol contracts or
considerations—nor shall recitals in private writings
under seal, have any effect beyond the effect of the
same writings without seal. But nothing in' this rule
shall alter the law in respect to official seals, or in
respect to conveyances of real estate.

The seal of the common law was an impression upon wax or
wafer, or some other tenacious substance, capable of being im-
pressed. In the Kastern States, sealing in the common law sense
of it, is requisite to the validity of a deed, but in the Southern por-
tions of the Union, a scroll or circle of ink, the shape being immate-
rial, is held to be a valid substitute for a seal. Chancellor Kent takes
exception to this practice, and complains that it is destroying the
character of seals, and in effect, abolishing them, and with them
the definition of a deed or specialty, and all distinction between
writings sealed and writings not sealed. (4 Com.452.) Andin
this view of the matter, Maryland has sinned most deeply, for
while most of the States in which the substitute is received in lieu
of the impression upon wax, it is held to be necessary that the deed
or contract should import upon its face that it is made under seal,
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or contain some expression signifying an intention to adopt the
scroll for the seal, yet in her Courts the scroll itself makes the
deed. THer Courts in truth, in their irreverence for the “usages
and records of all antiquity, sacred and profane,” have gone so far
as to hold, that a scroll to the name of one obligor, and no scroll to

_that of the other, is the deed of one and the simple contract of
the other.

Maryland has perhaps gone further than any other State, to
destroy the true character of seals, but the misfortune is, that her
innovations have been in the wrong direction. She has elevated
instruments virtually without seals, to the dignity of deeds and
specialties, instead of bringing them down to the same level—that
of a mere paper-writing. A contract reduced to writing, its terms
and stipulations plainly stated in the language of the parties, 1s the
best evidence of their intent and meaning. A seal adds no sanctity
to such an instrument, which it does not possess without a seal.
‘Who supposes that he is performing a more solemn act by adding
to his name a scroll, or an impression upon wax if you will, than
by signing his name without the affix? In reality, the seal ismnot
in one case out of ten, the addition of the party, but of the
scrivener, who prepares alike the instrument, the wax or wafers, or
scrolls, leaving the party nothing to do but to sign his name in the
right place.

‘Why then should the same instrument with a seal, require the

lapse of twelve years to bar it by limitations, and without a seal,
be barred by three years? Why should the general issue to the
_one be required to be pleaded on oath, and to the other be received
without oath? Why should the sealed instrument extinguish all
contracts not under seal, though made with equal solemnity, and
upon considerations equally honest—a rule, which in its practical
operation always disappoints the expectations and defeats the
understandings of both parties to the instrument,

28. The inspection of a paper produced on notice,
by the party requiring its production, shall not make
the paper evidence, if it would not be evidence with-
out such inspection.

The mere production of a paper upon notice to produce, does
not make it evidence, unless the party calling for it inspects it, in

which case it is made evidence for both parties. And the reason
6



42 THE LAW OF EVIDENCE.

given for the rule is, that it would be an unfair advantage to enable
a party to pry into the affairs of his adversary, for the purpose of
compelling him to furnish evidence against himself, without at the
same time subjecting him to the risk of making whatever he
inspects, evidence for both parties.

This is a singular mode of settling the moral conditions of a
great rule of law. It is more like the game of chance, in which
the party making a false move, is compelled to put up his forfeit.
A party supposes that a paper in the possession of his adversary,
may throw some light upon the matter in dispute, and he calls for
the production of that paper. Why should his mere inspection of
the paper when produced, make it cvidence, if it would not be
evidence without such inspection? Can the duty of the jury to
find a just verdict, be affected by the party’s reading or refusing to
read a paper handed to him at the bar.

It must not be overlooked that the party who is required to
produce the paper may do so or not, as he pleascs. The only
consequence of his refusing to produce is, that the other side
become entitled by such refusal, to adduce secondary evidence of
the contents of such paper. And if after such evidence is produced,
the party notified to produce shall prefer that the paper itsclf shall
go to the jury, rather than the evidence of its contents he adduces
the paper voluntarily. If he considers that ‘the paper would hurt
him more than the evidence, he withholds the paper, and he
forfeits nothing for taking these chances. The existing rule is
therefore, at least wanting in mutuality.

29. An account made by a party, charging himself
with certain items on one side, and discharging himself
in whole or in part, by credits on the other, shall be
received asa whole or not atall. If any part of the
account be evidence, the whole shall be.

30. In actions for libel and slander, a plea of justifi-
cation, if the defendant shall fail to establish it, shall
not be of itself proof of the malice of the matter
charged as defamatory, but the jury shall decide upon
the whole case, whether such plea was, or was not,
put in with malicious intent.
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31. Where in actions for defamation the pleas of
justification and not guilty are both put in, the defen-
dant may prove any mitigating circumstances to reduce
the damages, whether he succeed in proving the justi-
fication or not.

32. Proof that the matter charged as defamatory was
reported or published by others, and especially if the
defcndant at the time of uttering the words, or as part
of the libel, give the statement as upon the authority
of others, may be received in mitigation of damages;
and the jury shall decide upon the whole case, whether
or not the defendant was actuated by malice.

33. Proof of prior reports, or declarations or publi-
cations of others, may be received in mitigation of
damages, and such proof need not be confined to gen-
eral character, but the specific reports, declarations or
publications may be given in evidence.

34. In actions for defamation, the defendant may
in mitigation of damages, prove the declarations or
publications of the plaintiff concerning the defendant,
and that whether such declarations or publications are
actionable or not.

By the common law, anything tending to disprove malice, and
even the truth of the charge itself, might be given in evidence
under the general issue, in mitigation of damages; but this good
old rule was abrogated by a decision of the twelve Judges, first
announced in Underwood wvs. Parks, 2 Strange, 1200; by which it
was ruled, that_for the future, the defendant in an action of slander,
should not be permitted to prove the words Zo be true, but that the
truth of the words should be pleaded. Another new rule engrafi-
ed upon this innovation soon folldéwed, namely, that the putting
a plea of justification on the record, was a re-publication of the
slander, in itself eonelusive evidence of malice, which necessarily
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precluded the defendant from alleging a want of malice, or from
showing any circumstances in mitigation of damages.

As might have been expccted, the distinction betwcen the char-
acter of the proof, admissible under the respective pleas of justi-
fication, and not guilty, soon came to be very embarrassing. Cases
frequently arose in which the defendant f'rom‘ an imposing array
of circumstances, or from reports current in the neighborhood, and
generally believed to be true, or from the assurances of those in
whom he had confidence, not only believed, but had good reason
to believe the charge, when he uttercd or published it to be true:
but when sued for the defamation, what was he to do? He could
not plead justification, because he had no knowledge, end never
pretended to have any knowledge of the facts. Least of all could
he prove them to be true. While under the gencral issue he was
told, that he might give evidence to show that he believed the
charge to be true, provided it had no tendency to prove it to be
true, or in the language of Selden, J., in Follet vs. Jewett, Law
Register for August, 1854, “ he may, if he can, show that he believed
it to be true, but cannot show that he had the slightest reason to
believe it to be true. This is mockery.”

Under the general‘issue, the defendant may give in evidence
such facts and circumstances, as show a ground of suspicion of the
truth of the matters spoken, not amounting to a Justification, or
proof of the plaintiff’s guilt, in mitigation of damages, (6 G. & J.
413) That is to say, he may show anything short of a Jjustifica-
tion which does not necessarily imply the proof of the charge, or
tend to prove it truec. 7 Com. 613. The distinction is so attenua-
ted, as to amount to no distinction at all.

The Courts having once determined that the defendant should
only be permitted to prove the truth of the charge, by way of a
separate defence, and in justification, were certainly true to their
own logic in refusing to receive evidence tending to prove the truth
of the charge. But with the rule which deduced malice from the
falsity of the charge, and the rule which permitted the plaintiff to
superadd proof of express malice, and the rule refusing to allow
any thing short of a justification to be spread upon the record, to-
gether with the rule prohibiting the dcfendant from pleading the
absence of malice in mitigation with the still further rule which
prevented him from giving it in evidence without being pleaded,
all the benignity of the Courts seemed to be reserved for plaintiffs,
and all their frowns for defendants, in actions for defamation.




THE LAW OF EVIDENCE. 45

The rule prohibiting the defendant from giving in evidence,
cither in mitigation of damages, or explanation of his conduect, the
fact that the plaintiff had been in the habit of defaming his charac-
ter, must be regarded as any thing but just and reasonable, and yet
there are few rules of law more pertinaciously adhered to by the
Courts. In a late case, the parties were engaged in a paper war
of a most unsparing character, and the Court refused to permit a
publication of the plaintiff of but a day or two before the appear-
ance of the alleged libel, to go to the jury, the judge declaring that
it had nothing to do with the case. Surely when a man by his own
abusive language brings a libel or slander upon himself, the jury
are entitled to know the fact.

The changes in the law of defamation here proposed, are
intended to restore the good sense and simplicity of the common
law, which has been sadly mutilated by the Courts. They have
been adopted in substance in Massachusetts, act of 1826, ch. 107,
in New York, Code, sec. 165, and in Maryland, the Courts have
struggled, though with but partial success, to “break through the
trammels imposed upon them by a few early, but unwise decisions.
See the cases of Davis vs. Griffith, 4 G. & J. 342, and Boteler vs.
Bell, 1 Magruder, 173.

35. In actions for defamation, the defendant may
prove in mitigation of damages, that subsequent to
uttering the words or publishing the libel, he re-
tracted the charge or imputation, or acknowledged
he had been mistaken, or offered to apologize, or
that the words were not spoken in earnest, or cir-
cumstances which induced him erroneously to make
the charge, or he may show the general bad charac-
ter of the plaintiff in respect to the matter imputed,
and the jury shall allow to all such proof the weight
to which they may think it entitled.

36. It shall be the privilege of every man to avoid
his own deed or contract, by proving that at the time
of making it, he was non compos mentis, greatly intoxi-
cated, or from any cause, mentally incapable of exe-
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cuting a valid deed or contract, and that whether the

deed or contract was obtained from him by fraud
or not.

‘If a man happen to be deprived of his reason, and during the
period of his insanity, is made to sign a deed for the whole of his
estate, he will not upon the return of his reason, be permitted to
deny his deed, because the law has ordained that no man shall
stultify himself,

By the common law, insanity was a sufficient plea to avoid a
man’s own bond, and there is a writ in the register, for the alienor
to recover lands aliencd by him during his insanity. But in the
time of Edward TIT, a seruple began to arise whether a man should
be permitted to blemish himself, by pleading his own insanity. And
in the reign of Bdward VI, the rule was solemnly adopted by the
Jjudges, that no man should be heard to stultify himself. What
the law at the present day in England is, it is difficult to say. Mr.
Justice Littledale held as elear law, that a deed, bond or specialty,
may be avoided by the plea of insanity, while Lord Tenterden
decided, that no man can be suffered to siultify himself, unless
it can be shown that he was imposed upon in eonsequenee of his
imbeeility, in which ease it is submitted, the coptract would be
avoided on account of the fraud, and not of the lunacy.

37. In expounding a special verdict or case stated,
the Court.shall not be confined to the naked facts
found or stated, but may draw such reasonable infer-
ences therefrom, as may be necessary and proper in its
judgment, to get at the facts intended by the parties.
And defects in the statement or verdict may be aided
by facts appearing elsewhere upon the record.

38. Either party shall be at liberty to exhibit to the
jury diagrams for illustration.

39. Either party to a controversy pending in any of
the Courts of this State, may take the testimony of a
witness residing within this State, and out of the
county in which the controversy is pending, before a
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Justice of the Peace of the place or county in which
the witness resides, or at any other place which may
be agreed upon by the parties, upon giving twenty
days notice to the opposite party or his counsel.—
Provided, that if the opposite party or his counsel
shall be present at the examination of the witness, all
proof of notice shall be thereby dispensed with.

The reason why a commission cannot be sued out as of right,
to take the testimony of a witness residing within the State is, that
such witness may be summoned to testify in the cause, no matter
where he may reside, if it be within the State. But in practice
it is almost impossible to procure the attendance of a witness, re-
siding in a distant county, and the power of the Court being
inadequate to punish him for a contempt of its authority, the
consequence is, that if the witness chooses to attend, the party
gets the benefit of his testimony, otherwise he is compelled te go to
trial without it. A suit against the distant Sheriff for not serving
or returning the process, or against the witness for treating it
with contempt, are remedies of little or no value to the suitor.
‘What does a man in Somerset care for a summons from Allegany ?
And is it altogether reasonable to expect him to travel such a dis-
tance, at his own expense, to testify in a cause in which he has no
interest? The particular mode provided for taking his evidence is
not so important, as that the power of taking it should exist; for
when it is known to the opposite party, that he can gain nothing
by refusing his consent to some mode of taking the testimony, it
will be almost as of course that it will be taken by agreement,
either by commission or otherwise.

40. Upon the application of any party to a suit
pending in any Court of law of this State, upon the
oath of himself, or of some other person in his behalf,
stating that books, papers, or writings, containing evi-
dence which he is advised is material for him in the
trial of the said suit, are in the possession or power of
" the opposite party, or of one or more of them, as the
case may be, who, after notice and request, have re-
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fused or neglected to deliver, or permit the same to be
used as evidence, and stating moreover on oath as
aforesaid, the contents of the said books, papers or
writings, as nearly and with as much particularity, as
the same can be ascertained or recollected; the Court
shall thereupon lay a rule upon the party, to bring the
said books, papers or writings into Court, by a certain
day in the said rule to be named, and upon failure to
comply with the said rule, the contents of the said
books, papers or writings, so stated on oath, shall
thereby become full proof of such contents, not to be
contradicted or explained otherwise than by the pro-
duction of the said books, papers or writings in Court.
Provided, that if upon the production and inspection
thereof, the Court shall be of opinion, that the said
books, papers or writings, are not competent or ad-
missible evidence, they shall be withdrawn, and not
be received as evidence for either party. The party
considering himself aggrieved, to have the right of
appeal from such decision of the Court.

The Act of 1801, ch. 74, sec. 6, has not beer found as useful in
practice as it ought to be. The penalty for the failure to produce
under that act, is a judgment of non-suit, if the books or papers
are called for by the defendant, which is all right. But if they are
called for by the plaintiff, and are not produced, he is entitled to a
judgment by default against the defendant, and must then take out
his writ of enquiry, and prove his damages before the jury, and
fere the books and papers may be as nccessary to him as ag first,
but the proceeding under the act is exhausted, and he has no means
within the power of a Court of law, to compel their production.
By that act also, the motion to compel the production of the books
or papers, is required to be made “at the first Court after the ap-
pearance Court”—and if not made at that Court-—neither before
nor after it—the remedy under the act is gone. It is probable that

~the second Court was named, because it was the imparlance Court,
and enabled the party by making his motion then, to be ready with
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the evidence at the third or trial Court. But the imparlance Court
being now abolished, the fitness of that portion of the arrangement
has been destroyed. The act of 1801 also provides for the case of
a bill of discovery, which is unnecessary. When such a bill is
filed, the Court entertaining it, may prescribe the terms of the pro-
duction and use of the papers,

41. A release of one joint obligor, promissor or con-
tractor, or of one joint trespasser or wrong-doer, shall
not operate to discharge the entire liability of the other
parties jointly liable, but shall only discharge the liabil-
ity of all to the extent of the aliquot portion of the
party released, regard being had, in ascertaining such
portion, to those only who are solvent.

A release of one joint contractor is a release of all, because the
obligation or duty of each, is for the whole liability and for every
part of it. It is thercfore considered as but the result of legitimate
reasoning, that the release of one party, shall be a discharge of the
entire contract. And so it is held, that if a party rclease one, his
remedy against all is gone,

The release also of one joint tort-feasor, operates in law as a re-
lease of all, though the reason for this is not so obvious as in the
case of a joint contractor. But whether it be the case of a joint
. contract or a joint wrong, the release of one should not enure to
the benefit of all, nor of any beyond those named in it. A party
otherwise disposed to agree with his adversary, should not be re-
strained from releasing one or more, by the fear that the liability
of all the rest would thereby be discharged. As on the other hand,
each of the parties liable, should be permitted to make his own
peace separately, if he can do so.

The discharge of all the parties jointly liable, by the release of
one of them, never occurs, that it does not operate beyond the in-
tention of the party making it. This is apparent from the fact,
that he has released one, and has not released all. It is beyond
doubt moreover, that had he known that by releasing one, he dis-
charged all, he never would have released any. It is believed
moreover, that no instance of the release of one party, and the
discharge of all, ever occurs, that it does 10t operate as a surprise.
upon all, affected either immediately or consequentially, by the

7
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release. The party making the release, is surprised that its effect
should go so far beyond his intention, and the parties not named in
it, are surprised at their sudden discharge from all Hability, without
any trouble, agency or expense to themselves.

The law in reference to joint wrong-doers is more anomalous
and unsatisfactory even, than it is as applied to joint contractors.
A party once bound as a joint tort-feasor, who is perfectly solvent
and able alone to meet the damage, is in great danger in many
cases of being compelled to pay for all. If a judgment have. gone
against all, himself included, he may from the absence of the
others, or from their having no property within the bailiwick, or
from the caprice or ill-will of the officer in levying the execution
upon his property, and not upon that of the others, be forced to
pay the whole amount. And if so, he cannot call upon the others
to contribute, for the law does not allow of contribution among
wrong-doers,

42. A plain mistake in a written instrument, whether
the same be under seal or not, may be shown in a Court
of law, and such instrument corrected, and effect given
thereto by the jury or the Court, as the case may be,
according to the true intention of the parties. Pro-
vided, that the subject-matter of the mistake be such, as
that the Court or jury may give effect to the instrument
in its corrected form, by a general verdict or judgment.

Two p‘ersons, the principal and his surety, executed their bond
to a third, for *three hundred and ten’’—omitting the word “ dol-
lars” by mistake. Suit was brought in the County Court, upon
the supposition, that the omitted word might be supplied at law,
but the Court said ‘“ No, we have no power to correct the mistake. i
You must go to a Court of Equity.,” He then filed his bill, pray-
ing that the bond might be corrected, and the defendant decreed
to pay the money. A decree was passed, according to the prayer
of the bill, thereby sustaining the principle, that Equity alone, had
power to correct such a mistake. (Newcomer and another wvs. |
Kline, 11 G. & J. 457.)

From the diffcrent constitution of Courts of law and of equity, it
is not doubted that the jurisdiction over mistakes in deeds and
contracts, is properly confined to Courts of Equity. But in refer-
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ence to the simple cases comprised under the proposed rule, there
is no reason why the Courts of Equity should be troubled with
them, still less why the party should be put to the delay and ex-
pense of filing his bill for relief, in a case in every other respect
proper for adjudication in a Court of Law. The rule contem-
plates cases about which there could be no difficulty in any Court;
and which, therefore, would be as appropriate to one jurisdiction
as another.

The rule proposed, limited as it is, to such mistakes as may be
corrected without specific relief; and to cases in which the correc-
tion of the mistake will be included in a general verdict or judg-
ment, will be confined in its operation in the Courts of Law, within
safe and proper boundaries, leaving the Courts of Equity in posses-
sion of all that is substantial and necessary in their jurisdiction in
reference to mistakes. If a deed forming a link in a chain of title
is to be reformed by the execution of a new deed, or if a contract
is first to be corrected and then a specific execution of it decreed,
or if in correcting the mistake the Court is called upon for relief,
in its character prospective, and in the meantime parties to be
restrained by injunction, recourse must be had to a Court of
Equity, as being in such cases alone competent to afford adequate
rclief. Butif a suit at law is for the recovery of a sum of money,
or of a tract of land, or a specific chattel is to be recovered, and
the correction of a mistake in any instrument offered in evidence
by either party, can only effect the verdict or judgment by varying
the amount recovered, or by determining whether the party shall
recover or not, a Court of Law is just as competent to correct the
mistake as a Court of Equity.

43. The Court shall have power in its discretion in
all cases where testimony is objected to, to permit the
testimony, notwithstanding the objection, to go to the
jury, reserving to the party objecting, the right to move
for a new trial, upon the ground that the evidence was
incompetent or inadmissible.

This rule prevails in England and many of the States of the
Union, and is believed to be a very good one. It affords the Court
and the counsel an opportunity to examine the law with care, and
saves an appeal with the attendant delay and costs, in all cases in
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which the Court shall grant the new trial, as well as in those cases
where upon examination, the party be satisfied that the new trial
has been rightfully refused.

The rule proposes an important innovation in the practice of our
Courts, and should be maturely considered before it is adopted.
But from the best consideration the Commissioners have been able
to give it, they think it ought to be adopted. Being left in the
discretion of the Court, it will of course, be sparingly applied, if
found not to work well in practice.
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Tue plea of limitations is held to belong to the remedy and not
to the right, for the reason, that if a party cannot recover, becausc
a certain time has elapsed since his cause of action arose, it 1s, that
bis remedy is barred, and not that his right is gone. Limitations
appertain therefore, to the practice of the Courts, and there is,
perhaps, no branch of the practice in Maryland, in a more confused
and unsatisfactory condition, or that more imperatively requires to
be carefully revised and re-cast.

1. The right to recover in ejectment, shall be barred
by an adversary possession of twenty years, before the
commencement of the suit, and in ejectment, limita-
tions need not be pleaded.

‘What shall constitute an adversary possession, will be fully
explained, when we come to treat of the action of ejectment. Inthe
meantime it is proper to observe, that ejectment is not among the
actions enumerated in the statute 21, Jac. I ch. 16. But as this
form of remcdy depends upon the right of entry, the suit cannot be
maintained after that right is gone, and it is in this way that the
statute operates to bar the remedy, and that the plea of limitations
becomes unnecessary. The plaintiff must have a right of entry,
when his action is brought, otherwise he becomes a trespasser
when he enters to make the lease to try the right. To show that
he had such right, he must prove a possession in his lessor within
twenty years.

If however, the fictions in ejectment, as is expected, shall be
abolished, this reasoning may become inapplicable. It is therefore
deemed advisable, to provide a limitation for the action of eject-
ment, and to provide also, that limitations as heretofore, need not
be pleaded. The right of entry is therefore not named in the
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above rule, which is purposely couched in tlhe most simple and
inartificial language. The rule it is believed, is 8o framed, as to
preserve in every respect, the old principles of title, and at the
same time, to quiet the possessions of those, who have held lands,
under a claim of title for twenty years.

2. All actions upon covenants securing or affecting
the titles to, or incumbrances upon lands, of which
there were breaches at the time of the making such
covenants, shall be barred by a lapse of twelve years
from the time of the action accrued.

This rule will apply to covenants of seizin, of good right to
convey, and against incumbrances, which are personal covenants
not running with the land, or passing to the assignee. For if it
turn out that the party had no seizin or right to convey, or incum-
brances at the time were existing against the land, there is a breach
as soon as the deed is executed. The lapse of time required to
create the bar, is the same as that preseribed by the existing law.
There seems to be some little discrepancy in the fact, that twenty
years possession is required to bar an outstanding title, while in
case of eviction, the remedy over, is gone after a lapse of twelve
years. Such however, has always been the law of Maryland, and
as no inconvenience seems to have arisen from it, the Commission-
ers have seen no good reason to alter it.

3. All actions upon covenants of warranty, or other
covenants assuring the titles to lands, and which run
with the land, shall be barred by the lapse of twelve
years, from the eviction of the grantee, or of those
claiming under him.

4. No judgment, recognizance, nor other debt of
record, shall be good and pleadable, nor admitted in
evidence, after the debt, or thing in action, hath been
above twelve years standing, and where the judgment,
recognizance or debt of record, is payable by instal-
ments, the limitation shall be twelve years as to each
instalment.
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5. All proceedings to enforce the payment of money
due on mortgage, shall be barred by a lapse of twelve

years.

There is no statutory bar in Maryland to proceedings upon a
mortgage, lapse of time only operating to create a presumption of
payment, release or other satisfaction, and twenty years continued
acquiescence by the mortgagee, being required to raise such pre-
sumption. But a mortgage is after all, only a security for a debt,
and as debts of the highest dignity are barred by a lapse of twelve
years, there seems to be no reason why the security should last so
much longer than the debt itself.

6. All actions upon testamentary and administration
bonds, upon the bonds of guardians, the official bonds
of clerks, registers and other officers, except sheriffs,
shall be barred by the Japse of twelve years from the
time the cause of action accrued.

Testamentary and administration bonds, and those of guardians
are barred by the lapse of twelve years firom the passing of such
bonds ; all other bonds to be affected by this section, are barred
after the debt or thing in action, has been more than twelve years
standing. A new rule is therefore introduced only in reference to
the bonds of executors, administrators and guardians. In regard
to these, it is believed the change will be a wise one. When an
executor or administrator settles an account with the Orphans’
Court, and declares a dividend or distribution, the cause of action
will accrue to the creditor or distributee, from the date of the
account, and the twelve years be reckoned from that period,
instead of from the passing of the bond under the present rule.

The same rule will prevail as to the bonds of guardians. These
bonds will run longer against the parties.and their sureties, than
under the existing law, but they will be compensated for the
change, if the Legislature shall agree with the Commissioners, in
the propriety of repealing the savings in favor of infants, feme
coverts and others, as provided by existing statutes.

7. All the savings or exceptions in favor of persons
under the age of twenty-one years, married women,
insane persons, and persons imprisoned or beyond
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seas, contained in the various acts of limitation of this
State, and in the statute of 21 James I, chapter 16,
are repealed.

This section proposes a very important change in this branch of

the law, and the Commissioners beg leave to submit their views in
refercnce to it, somewhat at length. The saving clauses of the
different statutes now in force are, 1. Of the stat. 21, Jac. I, ¢. 16,
which, after prescribing a limitation of twenty years to a right of
entry, reserves to pcrsons under the age of tweuty one years,
Jemes covert, persons non compos mentis, imprisoned or beyond seas,
the right to sue within ten years after coming of full age, discov-
erture, coming of sound mind, enlargement out of prison, comi'ng
into the State or death. 2. Of the act of 1715, chap. 23, which
after prescribing the limitations of one and threc years, to the
respective classes of actions, enumerated in the second section,
reserves to all persons under the disabilities mentioned in the
statute of James, the right to sue within the Tespective times
therein limited, after the disabilities removed. The sixth section
of the same act, prescribes a limitation of twelve years to bonds,
judgments, and other specialties, the bar to attach after the debt or
thing in action has been more than twelve years standing, with a
reservation of a right to sue within five years after the impediments
removed. 3. The act of 1729, ch. 24, in reference to testamentary
and administration bonds, makes the limitation twelve years after
the passing of such bonds, with a saving of six years after impedi-
ments removed.

There is no act prescribing in terrus, a limitation to the bonds of
guardians, but the act of 1798, chap. 101, sub chap. 12, sec. 4,
declares, that the bond given by a guardian, shall be recorded and
shall be subject to be put in suit, and be, in all respects, on a
footing with the bond of an executor or administrator, and it has
been held, that this language made the limitation prescribed for the
bonds given by executors and administrators, applicable to that of
a guardian, 4. The act of 1729, ch. 25, makes five years the
limitation to a sheriff’s bond, the time to be reckoncd Jrom the
passing theregf, with a saving of five years after impediments
removed. 5. By the act of 1765, ch. 12, where the debtor is out
of this State, limitations not to run against the creditor until the
return of the debtor into the State.
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It is proposed that all these saving clauses shall be repealed,
and that no distinction be made in favor of infants, married women,
insane persons, persons beyond seas, which means out of the State,
or persons imprisoned.

If a perfect right to sue in their own names, and without techni-
cal obstruction of any kind, be given to infants, femes covert, and
persons #on compos, they will require no more i’ndulgence in
respect to them, than other persons—certainly no longer indulgence
than the period required to create the statutory bar. Twenty
years to bring an ejectment, twelve years to sue upon an oflicial
bond, and six years as to common contracts or evidenccs of debt,
furnish opportunities sufficient for all persons, under all circum-
stances, to assert their rights. Without any savings, these pe-
riods are long enough for the married woman, her husband and
friends—the infant, his guardian and rclatives—the non comgos
with his trustee, to think over their legal rights, and make up
their minds to put a suit upon the docket. But with the savings
in favor of thesc persons under existing statutes, the time consumed
in asserting their claims, is out of all reason tardy and vexatious.
A life-time may pass before the liability to be harrassed with a
suit is extinct.

A married woman may live half a century, afier her cause of
action arises—the same may be the case with the non compos, and
even then, six or ten years are to be added to these long and weary
delays. If an infant be one year old at the time his right accrues,
twenty years must elapse, or it may be thirty years, before the
right is gone.

It is a strong objection to these savings, that their object is not
consistent with itself. If an infant die at the age of twenty,
leaving children, they are not to receive the same indulgence as
their parent, because by the construction put upon these statutes by
the Courts, one disability is not to be added to another. But is not
infancy the same in its helplessness, and in ‘its need of protection,
whether it belong to this generation or the one which precedes it?
Is the infant father to be entitled to the indulgence, simply because
he is an infant, and the same indulgence to be denied to his son,
an infant also? If the rule be good to any extent, it ought to be
good to the whole extent.

The rule however, which forbids the cumulation of disabilities,
is as a rule of construction, founded on the rcason, that to pile one
disability upon another, is carrying the indulgence too far. But

S
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the concession that the rule may be carricd too far, and that the
allowance of the privilege to one infant, which had been previously
allowed to another, is an instance of carrying it too far, is all the
argument requires, to prove that the whole thing is wrong in prin-
ciple. For apart from the consideration already adverted to, that
if justice demands the immunity for one infant, justice cannot
deny it, under similar circumstances to another, it 1s plain that if
one.infant can do without it, another can also do without it. We
see it every day, that those who come to ask this privilege in the
second degree, are told by the law, to go and prosecutc their
rights, within the time originally limited, or forfeit them. We
hear of no inconvenience—no injustice worked by the discrimina-
tion. And if one infant can get along without this extraordinary
immunity, all can do without it.

The same reasoning applies equally to coverture and insanity of
mind. If a second disability supervening hefore the removal of
the first, is to be disallowed, why not disallow the first also?

These savings or special privileges, which the law grants to
particular classes of persons, work injustice, it is believed in all
cases, where they affect the interests of persons beyond the imme-
diate partics, and itis a sound rule in morals, that justice to one
party, ought never to be granted, at the expense of injustice to
another. There is one class of cases, where the consequences of
these immunities fall with peculiar harshness, not to say iniquity,
upon the rights of innocent persons, and that is, where the liability
ultimatcly reaches a surety. For while the surety, who in an evil
hour put his name to a bond, is unconsciously getting togcther the
means for the subsistence, of his own family, his prinecipal it may
be, is wasting his substance, or dying, it is distributed among his
children, and scattered to the four winds. Or the surety himself
dies, and the property left for %is children, is taken from them to
make good the indulgence which the law in a spirit of illjudged
kindness, has bestowed upon the children of others.

The effcct of these savings is the production of stale demands,
coming frequently to light when least expected, and falling upon
the innocent and the helpless, at a time when they are least able
to bear them. But this is not the worst of the evil. Events fade
from the memory of witnesses—they pass from the minds of the
parties themselves. Receipts are lost, vouchers mislaid, transac-
tions forgotton. And in many instances, in addition to the hard-
ship of seizing upon the estate of one man, to make good the
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delinquency of another man, is to be added the iniquity of seizing
it, to make good what has already been accounted for.

In reference to the disability of imprisonment, there is practically
at the present day, no necessity for it. It was copied into the act
of 1715, from the statute of James, itself a copy in this respect, of
the statutc 32, Henry VIII, and though there may havc been origi-
nally some good rcason for such an immunity, in behalf of persons
imprisoned, there is no such reason now. Very few cascs are to
be found in the reports of its practical allowance, and this pro-
vision of the statute may be regarded as inopcrative, from their
being no cases for it to act upon. -

The savings in behalf of persons beyond ‘“seas,” contained in
the acts of Assembly above enumerated, were rcpealed by the act
of 1818, ch. 216, while those contained in the statute of James,
probably from inadvertecnce, were left untouched by the act of
1818. As these, however, relatc exclusively to the right of entry
into lands, the result is, that the only savings now existing in
Maryland, in favor of persons “beyond scas,” are those of persons
residing out of this State, and claiming titles to lands within it.

“Becyond seas,” in some of the States, has been construed to
mean “out of the United States,” but the more general interpreta-
tion is “out of the State.”” The term *beyond seas,” is a quaint
and antiquated expression, and requires that some one should tell
us what it means. In these days, however, of travel by stcam,
and of telegraphic communication, persons residing in different
hemispheres, arc in fact nearer together, than those living in re-
mote counties of the same State were fifty years ago. And per-
sons residing out of the State, or “beyond seas,’”” arc in truth
entitled to no more indulgence than those living within its bordcrs,
or even within the same town or county.

Upon the whole it may be remarked, that there is no distinction
between a voluntary and an involuntary disability, and that a per-
son laboring under either, may bring his suit, and assert his right
in Court, none of the statutes having ever been construed to pre-
vent it, It is submitted therefore, that all savings ought to be
abrogated.

8. If a party liable to an action be out of the State,
at the time of the action accrued, limitations shall not
begin to run in his favor until after his return to the
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State,—provided " the plaintiff have notice of such
return, and a full opportunity to bring the suit.

9. Trusts shall not be exempted from the bar of
limitations, whether the controversy be between cestui
que trust and trustee or not, or whether the remedy
be at law or in equity; but all suits to enforce the
performance of a trust, in whatever Court the same
may be prosecuted, or whoever may be the parties
thereto, shall be barred by a lapse of twelve years

from the time the right to commence proceedings
accrued.

To exempt a trust from the bar of the statute, three things must
concur. 1. It must be a direct trust. 2. It must be of the kind
belonging exclusively to the cognizance of equity. 3. The ques-
tion must arise between trustee and cestui que trust.

The most common example of a direct trust, is the case of an
executor or administrator, or guardian. Yet we have seen that the
act of 1729, ch. 24, makes the lapse of twelve years from the
passing of their bonds, a protection against suit upon them.

Another example is the case of bankruptcy. The statute does
not run against the creditor of a bankrupt, the commission consti-
tuting a trust for all creditors. The assignees are the trustees.

The Court of Appeals have held, that whether a trust be of such
a character as to exempt it from the plea of limitations, depends
upon the question, whether the fund can be recovered by action
ina Court of law. 3 Gill, 166. Now in all the cases alluded to—in
that of the executor or administrator—in that of the guardian, and
the insolvent’s trustee, there is a remedy at law upon the bond,
and limitations is a bar to that remedy.

Limitations is a bar to a suit on the bond of a trustee, to sell the
lands of a deceased person. 3 H. & J. 538. Also to the bond of
a legatee to an executor to refund. 6 H. & J. 293.

It appears, therefore, that in regard to all those trusts which gave
origin to the rule exempting trusts from the bar of limitations, the
legislation of this State, for more than a hundred years, had sub-
Jjected those very trusts to the bar. The original act of 1715, ch.
23, made limitations a full defence to all bonds or other specialties,
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and there being no enumerated exceptions, the cases in which
bonds were required: by law, to secure the faithful performance
of trusts were necessarily included. But a doubt having arisen
whether the Legislature intended to make mere lapse of time, a
bar to all remedy, upon the bonds of executors and administrators,
being cases of trusts, the act of 1729, ch. 24, was passcd for the
purpose of removing that doubt, and it declared that the original
act did cover those, as well as other bonds. And at this day, it is
conceived that all bonds, by whomsoever given, except bonds to
the State, for debts or duties due to the State, are within the bar
of limitations, and that the rule which keeps alive the remedy
against a trustee, for all coming time, has been substantially re-
pudiated in Maryland.

The rule excepting trusts from the operation of the statute, is
merely technical. It is hard to perceive the good sense of it. A
party having a claim, for the recovery of which, his remedy is
exclusively in equity, is not, therefore, to be exempted from the
observance of that reasonable diligence, which the law wisely ex-
acts from all those whose claims are legal and cognizable at law.
And yet this is the bald and naked reason given for the rule.
Surely a remedy in Chancery is still a remedy, and the neglect to
pursue it, is neglect still—certainly as much so as where the
remedy is at law. DBesides, the implication of the rights of inno-
cent third persons, having no notice of a sleeping demand, with-
held for a long period of time, which always works injustice, and
is one of the great considerations upon which the policy of limita-
tions is founded, is just as apt to occur in the one case as in the
other, and perhaps more so.

10. All remedy for rent, whether by distress or
action, shall be barred by a lapse of six years, from
the time the rent became in arrear. -

The existing remedies for rent, are by action of debt, or cov-
enant, or assumpsit for use and occupation, or by distress. Debt
and covenant are barred by the lapse of twelve years, assumpsit
by three years, but against the remedy by distress, limitations do
not run at all. 1 Gill, 57.

By the statute 8 Ann, ch. 14, a distress may be taken within six
months after the expiration of the term, provided the same tenant
is in possession, and the landlord’s title continues. The law is
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understood to be this, that a distress lies at any time during the
tcrm, and for six months thereafter. So that in the case of a term
for twenty years, a distress may be levied during the last year of
the term, and for six months afterwards, for rent in arrear of the
first year. If, howcver, an execution be levied upon the goods of
the tenant, at the suit of a strangcr, property to answer one year’s
rent only, is to be left on the premiscs, for the benefit of the
landlord.

In some of the States, the right to distrain for rent has been
abolished, as savoring too much of feudal severity and dependence.
The above rule, however, does not propose to interfere with the
rights or labilities of landlord and tenant, except so far as the
right to recover rent in any form, may be affected by time.

11. All actions upon promissory notes, single bills,
bonds, or other contracts in writing, for the payment
of money, whether the same be under seal or not,
shall be barred by a lapse of six years, from the time
of action accrued. And when a contract is for the
payment of money by instalments, the limitation shall
be six years as to each instalment.

This rule proposes to abrogate the distinction between a sealed
and an unsealed instrument, for the payment of money, so far as
they are effected by limitations. It changes the old rule by adding
thrce years to the limitation allowed upon a simple contract debt,
and takes off' six years from that allowed upon a money bond, or
other specialty, and prescribes one rule for all. The new rule
supposes, that if six years be time enough to allow a party for
prosecuting his remedy upon a simple contract, twelve years is
more than sufficient for a suit upon a paper, differing in nothing
from the other, cxcept that there is a scrawl to it. It assumes that
if a party be chargeable with negligence, in delaying suit bcyond
six years upon the one, no reason exists why he may delay for any
period short of twelve years, without the imputation of negligence
upon the other. It substitutes onc rule in the place of two, and to
simplify the law, is to improve it, even when there is no good
reason, as there happens to be in this case, to recommend the
change.
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12. All contracts of indemnity, whether under seal
or not, shall be barred by a lapse of six years, from
the time of the damnification.

13. All actions or proceedings to obtain contribu-
tion as between co-sureties, shall be barred by a
lapse of six years, from the time of the payment by
the party seeking contribution, but no co-surety shall
be rendered liable to a claim already barred by limi-
tations, by the voluntary payment of the claim, so
barred by another co-surety.

14. All actions upon verbal contracts or promises,
book-debt, or account—all actions of replevin—all
actions for trespasses to real property—all actions
against sheriffs or other officers, for false returns or
other malfeasances, when the suit is not upon the
official bond, shall be barred by a lapse of three years.

In the casc of French vs. O’Neal, 4 H. & McH. 401, it was hcld,
that limitations could not be pleaded to an action against a sheriff,
for an escape. And the Court of Appeals at Dec. Term, 1851,
decided upon the authority of that case, with strong doubts of
its correctness, however, as a construction of the act of 1715, that
limitations wecre not a good plea to an action against a sheriff for a
fulse return. It certainly never was intended by the Legislature,
that sheriffs should be placcd without the pale of all limitations ;
for by the act of 1729, ch. 25, suits upon sheriff’s bonds are limitcd
to five ycars, instead of twelve, the period prescribed to actions
upon all other bonds. The rule established by these decisions is
the morc anomalous in practice, that, when the choice is given to
the party, he may, by sueing on the official bond of the officcr,
allow him the protection of the statute, but may deny him that
protection by electing to sue him in case. It is an objection to the
rule, if there were no other, that it is with the plaintiff to say,
whether the defendant is to have such protection or not.

It will be seen, moreover, that a distinction is made between
contracts and ‘promises in writing, and those which are merely
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verbal, making" six years the limitation to the one, and three years
to the other. The considerations which recommend this distinc-
tion are obvious. To suffer solemn contracts to rest exclusively
upon the recollection of witnesses, is a very loose way of doing
business. It is not an uncommon spectacle, where such a case
becomes a matter of contest in Court, to see one sct of witnesses
swearing in support of the contract, and another against it. Some
inducement should be held out to parties, to reduce their engage-
ments to writing, and the distinction alluded to, will, it is believed,
furnish that inducement.

“15. All actions upon sheriffs’ bonds, shall be barred
by the lapse of five years from the time of the action
accrued.

The act of 1729, ch. 25, sec. 3 and 4, makes five years from the
passing of such bonds, a bar to actions upon them. The above
rule, without changing the term, makes limitations run from the
time of the action accrued. This change is recommended by con-
siderations, which have been adverted to in another place.

16. All actions upon foreign judgments, the judg-
ments of the Courts of other States, or of the territo-
ries of the United States, shall be barred by a lapse of
six years from the date of the judgment, or if there be
a stay of execution, from the expiration thereof, unless
any such judgment shall have been rendered upon
open account, or other cause of action not reduced to
writing, in which case, the action shall be barred by
‘a lapse of three years.

A bond or other specialty is barred by a lapse of twelve years,
a simple contract debt by a lapse of three years. But the judg-
ment of a Court of a sister State, is in this State only a simple
contract debt. If, therefore, a party having a debt due him on
bond, which is good here for twelve years, sue upon his bond, and
recover judgment in Pennsylvania, the bond becomes merged in
the judgment, and the judgment is barred by a lapse of three years.

The discrepancy is corrected by this rulc, making the bar of a
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foreign judgment to depend upon the bar of the cause of action on
which 1t is founded, as if that cause of action were the subject of
the suit here.

17. All actions of slander, or for libel, all actions of
assault and battery, all actions for false imprisonment,
or for malicious prosecution, all actions for wrongs,
shall be barred by a lapse of one year from the time
of action accrued.

18. The State shall be barred of her remedies by
lapse of time, in the same manner as individuals are.

The maxim of nullum tempus occurrit regi, is an incident of the
personal perfection which the law attributes to the sovcreign, un-
der favor of which, it is assumed, both, that he can be guilty of no
negligence, and that he is always “busied for the public good, and
therefore has not leisure to assert his right within the times limited
to subjects.”” We have no such standard of perfection here, and
if we had, those wlio are charged with the administration of our
government, being merely human, might fail to come up to it.
Bat the doctrine of nullum tempus prevails here as it does in Eng-
land, and the State may therefore postpane at her pleasure, the
assertion of her right by suit, for months, for years, and even for
generations. It is at her own choice to delay as long, or to act as
promptly as she pleases. 2

The whote doctrine, however, is wrong, and is attended with
evil consequences both to the State and the citizen, while no com-
pensating benefit is perceived to flow from it to either. It renders
public officers negligent of their duty, to give them an unlimited
time for the performance of it. That which may be doune at any
time by one generation as well as another—if ever done at all, i
rarely done within a reasonable time—on the contrary, if those
charged with the duty of collecting the dues of the State, know
that this duty is to be performed within a period limited by law, to
allow that period to pass without making the collection, or at least
bringing the suit, would be a palpable non-feasance, for which the
officer would justly incur public censure.

There is nothing in the idea that such a restriction upon the
State, would be inconsistent with her dignity. The restriction, it’
9
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must be remembered, is self-imposed. Besides, the State is now
limited to a certain period, in her power to make laws. The Legis-
lature is compelled to adjourn on the 10th of March, whether its
business be finished or not. And in this it never was supposed
there was any impeachment of the State’s dignity.

But the evils to the citizen in these long delays, are in the cer-
tainty with which they arrest the sale and improvement of pro-
perty—in the vast enlargement of the demand by the accumulation
of interest—in the loss of evidence—but more than all, in the hard-
ship they bring in the end upon innocent families and third persons.

19. A mere acknowledgment that a debt once ex-
isted, and has not been paid, or an admission that a
debt is still due, shall not be sufiicient to revive a debt
once barred by limitations. But a debt so barred, shall
not be revived, except by a distinct and unequivocal
promise to pay the same. And in all such cases, the
suit shall be upon the original cause of action.

20. A new promise reviving an old debt, if verbal,
shall be barred by a lapse of three years, if in writing,
by a lapse of six years.

21. No promise by one joint promissor, obligor or
contractor, shall revive a debt or liability, or prevent
the bar of limitations from attaching, in respect to any
co-obligor, promissor or contractor. Provided, that if
any co-obligor, promissor or contractor, is compelled,
by suit commenced before the bar of limitations has
attached, to pay the debt or damage, or any part
thereof, his claim for contribution shall be good for six
years from the time of such payment.

It has been a subject of regret, among the ablest jurists, that a
simple 'acknowledgment of the existence of a debt, should have
been deemed by the Courts, a constructive promise to pay it. But
the doctrine once established, became the foundation of a vast ac-
cumulation of disorderly adjudications, of which the ten proposi-
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tions announced in Oliver vs. Gray, (1 H. & G. 204,) are but an
inadequate sample. The latitude of eonstruction beeame so wild
at one period, that the slightest acknowledgment, out of whieh the
keenest ingenuity eould extraet the admission of an existing debt;
even a statement by the defendant in conversation, that he had
formerly eontracted the debt, but should not pay i, was eonstrued
into a new promise, sufficient to take the ease out of the statute.
This is not expounding the law, but making it. It is proposed,
therefore, to bring the Courts baek to the plain and obvious inten-
tion of the law-makers, and while as a prineiple of eonstruetion, a
new promise founded upon the extinguished eonsideration, shall be
reeognized as binding in law, yet the promise shall be one, whieh
the party intended to make, and mnot an undertaking fastened upon
him, by the superservieeable ingenuity of Courts, however distin-
guished for their learning and weight of authority.

The ease of Whiteomb & Whiting, (Dougl. 652,) deeided by
Lord Mansfield in 1781, has fettered the common sense of both
sides of the Atlantie, for the best part of a eentury. And the
Court of Appeals of Maryland, in Ellieott vs. Nichols, (7 Gill
85,) have by no means removed the objections to the principle of
the leading ease. That prineiple was this: that a promise by one
of several drawers of-a joint and several promissory note, takes 1t
out of the statute of limitations, as against the others. In Park-
ham »s. Raynal, (2 Bingh. 306,) it was held that the faet of one of
the defendants being a surety, made no difference, and in Jackson
ps. Fairbank, (2 H. Bl 340,) where one of two joint makers of a
promissory note, beeame bankrupt, and the payee having proved
under the commission reeeived dividends, the reeeipt of the last
dividend being within six years before the commeneement of the
action, was held to take the case out of the statute, as to both
makers. Thus the English doetring; originating with Lord Mans-
field, makes one man liable upon a promise made by another,
without his privity or eonsent, next it raises sueh promise from the
most casual statements by which no promise was intended, and
lastly it ereates a promise out of the aets of strangers, in whieh
neither of the parties to the instrument, united or aequieseed, by
thought, word or deed.

The question to be disposed of, however, 1s this: Shall a man
be bound by a promise which he never made, and to the making
of which he never gave either authority or consent? The Court
of Appeals in their last decision already alluded to, say, that the
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doctrinc of Whitcomb & Whiting, deciding as it does, that the
promise of one of several joint contractors, before the bar of limi-
tations attaches, shall bind the others, is right, or as they express
it, is the true and correct doctrine. And adopting the language of
Lord Mansfield, the Court declare, that part payment of the debt
by one, is payment for the benefit of all, the one acting virtually
as agent for the rest. But with all due deference to the high au-
thority of the Court of Appeals, and the still higher authority of
Lord Mansfield, it is submitted, that whether the payment or the
promise by the one party, be made before or after the statutory bar
attaches, it is still the payment or promise of the one man, made
without thc cousent, or even the knowledge of the other, and
therefore ought not, either in_law or morals, to be, binding on him.
The idea that the one who pays or promises alone, is virtually the
agent of the rest, to say nothing of the probability that he is a
worthless rogue, whose promise on his own account, is wholly
without value, but who is bribed to involve innocent men in a lia-
bility which he has no means of mceting himself, is merely fanci-
il It repeals the statute, and substitutes a rule which has no
moral foundation to rest upon. The rule is wrong throughout—
the text and the gloss are all wrong.

The sound doctrine is that proposed, which disaffirms the right
of one joint contractor to bind the others by any promise or engage-
ment in which they do not expressly join, but which rescrves the
right of contribution even after the bar of limitations has attached,
if before that period, either of the parties liable has been sued, so
as to arrest the further running of the statute as against him. No
effect is permitted to be given by this regulation, to one man’s
promise, as against any other man, but it simply provides, that
* where a recovery is had againt one, in a suit which, at the time it
was instituted, was binding upon all, his right of contribution
against all, shall be kept alive after the statutory bar has attachced,
as between the creditor and the rest.

22. Limitations may be pleaded to a set-off, pro-
vided limitations have been pleaded to the plaintiff’s
demand, but not otherwise, and in all cases where
limitations are so pleaded by both parties, time shall
not run against the set-off after the commencement of
the suit.
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The object of this ruleis to place both parties upon an equal
footing. If the defendant has not chosen to avail himself of lim-
itations against the plaintiff, or if his plea has been shut out by the
rules of Court, the plaintiff ought not to be permitted to plead lim-
itations against the defendant’s account in bar. But when the
defendant’s plea has been regularly filed, and he also pleads a set-
off, the statute ought to cease running against the sct-off, at the
commencement of the suit, wlen it ceases running against the
plaintiff’s cause of action.

23. Limitations shall not run against the creditors
of a deceased debtor, during the delay occasioned by
the settlement of the personal estate in the Orphans’
Court, nor pending proceedings in equity, to subject
his real estate to the payment of his debts.

Limitations as to claims against a fund, brought into Court under
a creditor’s bill, run up to the time the claim is filed. But as a
decree for the sale of lands to pay debts, cannot be passed until
the personal property is shown to be' insufficient, the creditor 1s
subjected by law'to the very delay, which operates to defeat his
claim. The act of 1849, ch. 224, it is true, to meet this inconve-
nience, allows eighteen months in addition to the period of limita-
tion now established by law, but the time allowed ought to be suf-
ficient to cover the delay occasioned by the proceedings to exhaust
the personalty, and then limitations ought not to run after the filing
of the creditor’s bill, that being the commencement of the suit
against the realty.

24. Proof of fraud shall exempt a claim or right
from the bar of limitations, but limitations shall only
begin to run from the discovery of the fraud by the
plaintiff, the fact of the plaintiff’s notice or knowledge
of the existence of the fraud, to be submitted to the
jury, under all the circumstances of the case, or to
be determined by the Court in like manner, when the
case is tried and disposed of, without the intervention
of a jury.
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25. In all cases where a right has accrued, or an in-
jury been done to a party, who is ignorant of the right
or injury, limitations shall not begin to run against him,
until he is affected with notice or knowledge of the
right or injury, the fact of such notice or knowledge
to be determined by the jury, or by the Court when
the case is tried or disposed of, without the interven-
tion of a jury, by a consideration of all the circum-
stances of the case. Provided, that in no case, except |
where fraud is established, shall more than half the ;
time required by law to bar the cause of action in con-
troversy, be allowed the party for the discovery of
such right or injury, and provided further, that in no |
case, shall less than one year be allowed him. Noth-
ing herein contained, to affect the titles to land in &
ejectment.

The range of cases in which a party can well be supposed to
remain, beyond a very short time, in ignorance of a right accrued,
or an injury done him, must, from the nature of things, be small.
He could not be ignorant of an assault, or false imprisonment, for
any length of time, and but for a very short period, of the de-
bauching a daughter, or wife, or of the running down his carriage
on the highway, or his barge on thc water; of verbal slandcr he
may remain ignorant for a short time, though not of libel in any of
its forms. He could not well remain ignorant of the obstruction
of water rights, or of lights, nor of the interference with any of
his more immediate and necessary comforts.

Of rights arising out of all his commercial, and most of his
other contracts, he could not be unaware, but there is a class of
contracts, in reference to which, ignorance may well exist, and
that is, in regard to breaches of covenants of seizin, of good right
to convey, and against incumbrances. If there happen to be no
good title or existing liens at the time of the conveyance, the cov-
enant is broken the moment it is made. But the grcat probability
in all such cases is, that the grantee was ignorant of the breach, it
being unreasonable to suppose that he would purchase and pay for
a clear title, if he knew there was no seizin or no right to convey,




THE LAW OF LIMITATIONS. 71

or for property free from incumbrances, if he was aware of its
being covered with liens. Cases have happened, and may well
happen again, wherc the breach, cxisting at the time of the con-
veyance, was not discovered by the purchaser, until after all rem-
edy on his covenant, was barrcd by lapse of time. Whether this
inconvenicnce will be as likely to occur in respect to the covenant
against incumbrances, will depend upon the disposition which is
made of the savings, contained in the acts of limitation now in
force.

The covenants of general and special warranty, and for quiet
enjoyment, are prospective in their nature, it is true, and breaches
of them arise from the ouster or eviction of the covenantec. But
it not unfrequently happens that the land sold is in wood, and part
of it being covered by the elder titles of the neighboring proprie-
tors, an actual ouster existed at the date of the conveyance, of
which the grantee was wholly unapprised. Here is the case of a
breach of a prospective covenant, the moment it is madc, which
would not be discovered until a survey came to be made, of the
tract purchased, and also of the adjoining tracts, which might not
happen until after the lapse of the twelve years, when both the
land and the remedy on the covenant, would be gone from the
grantee.

There can be no injustice done to the covenantor by the proposed
rule, as the circumstances raise a very significant implication of bad
faith against him, the great probability being, that he knew of the
breach at the timc he entered into the covenant.

But apart from special circumstances or individual cascs, it seems
to be just as a general rule, that when a right has accrued, or an
injury done to one who is ignorant thereof, limitations ought not to
begin runnlng against him, until he is affected with knowledge of
the right or injury. The principle is not now for the first time
introduced, though it docs not seem to be clearly defined in this
State. See 6 G. & J. 92; 7 H. 42; 8 L. 467; 9 H. 460; 4 G- 185.

26. All debts of an insolvent debtor, who has ob-
tained his final discharge under the insolvent laws of
this State, shall be barred by the lapse of ninety days
from and after the date of such discharge.

This rule is new, it is important, and requires explanation. The
clause in the Constitution of the United States, which inhibits the
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States from passing laws impairing the obligation of contracts, in
its application to the power of the States to pass insolvent laws,
has been the occasion of a series of decisions in the Supreme Court
of the United States, by which the power of the States over that
subject, even in the absence of a uniform bankrupt law provided
by Congress, has been cut down to a mere power of releasing the
person of the debtor from arrest. It is unnecessary and would be
unyproﬁtable to review these decisions in detail. Their result stated
in general terms is, that a discharge under a State insolvent law,
will not extinguish the remedy of the creditor against the future
property of the debtor, unless the debt was contracted after the
passage of the act,—within the State granting the discharge,—and
between citizens of that State. . As the decisions now stand, the
State insolvent laws lawfully apply to all contracts made within
the State, and between citizens of the State. They do not apply
to contracts made within the State, bctween a citizen of the State
and a citizen of another State. They do not apply to contracts
not made within the State.

The claim therefore of one citizen against another citizen of this
State, who obtains his discharge under its insolvent laws, is re-
leased, and the future property of the debtor, unless of the descrip-
tion which is exempted from the operation of these laws, is pro-
tected for the debtor’s own use. But a creditor, who is a citizen
of another State, is wholly unaffected by such discharge. The
debt may have been contracted within the State, both parties look-
ing to the laws of the State to enforce its payment,—no matter,—
such creditor may sue, after the discharge is obtained, and in defi-
ance of it, obtain judgment and issue his execution against the
debtor’s property, as fast as hie acquires it, whilst the domestic
creditor—our own citizen, is compelled to stand back and refrain
from all proceedings against the debtor,—such domestic creditor
being alone barred by the discharge.

It may be, that when the Supreme Court shall come to dispose
of the only question in reference to the validity of the State insol-
vent laws, which is yet left open, the creditors of our own and of
other States, may be placed upon a footing of equality, the discharge
granted by the State having no effect upon either. That is to say,
instead of a partial, there may be a total destruction of the State
1nsolvent systems.

The Constitution declares, that no State “shall pass any law im-
pairing the obligation of contracts,” which means, say the Supreme
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Court, that no State shall pass an insolvent law, or to state the pro-
position as limited by the present state of the decisions on the sub-
ject, no State shall pass an insolvent law effectual to discharge
debts due from the citizens of one State to the citizens of another
State.

» It is inconceivable that the framers of that instrument, could
have meant to deny a power to the States, which no Christian com-
munity would be willing to live without. And however ably the
illustrious and revered Jumst and patriot, who delivered the opinion
of the Court, in Sturgis and Crowningshield, may have reasoned
to show, that the provision of the federal Constitution in question,
was not intended to prevent the States from making paper money,
or worthlcss lands, or other property of no use to the creditor, a
tender in payment of debts, yet it may be insisted without pre-
sumption, that he has failed to show, that the inhibition was in-
tended to forbid the passage of insolvent laws, releasing the future
acquisitions of the debtor. There are some things so plain, that
the most humble intellect may pronounce upon them with as much
confidcnce as the greatest mind of the age. And this seems to be
one of them. For it cannot be, that the Convention should have
inserted a prohibition in the Constitution intended to cover one
half of the disputed power, leaving the States free to exercise
the other half, without mentioning the power at all; for the doctrine
is, that the person of the debtor, and so much of the obligation of
the contract as resolves itself into his personal responsibility, may
be released, and that the inhibition only extends to his future ac-
quisitions of property.

It is furthermore manifest, that the framers of the federal Con-
stitution, had no intention to deny this power to the States, from
the fact that they have invested Congress with the power of pass-
ing just such laws, restricted only by the proviso, that they shall
be uniform. Did those framcrs mean to say, that a power which
was deemed wise and salutary and beneficial in the hands of Con-
gress, was to bc regarded as vicious and hurtful and fraudulent in
the hands of the States? Did they intend that if Congress re-
frained from exercising the power, the power should not exist? Is
there any motive which can be imagined, as operating upon the
minds of the Convention, when this clause was made a part of the
Constitution, that is not fully answered and gratified, by 1eaving
the power in the hands of the States, as long as they exercised it
discreetly and wisely, but reserving to Congress the right to inter-

10
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fere by a uniform gystem, obligatory upon all the States, whenever
from their own vicious' legislation, such interference became
necessary

There was nothing adversary or controversial in the purposes of
that Convention. The men composing it came up from the States
of the confederation, for the purposc of forming a compact of unior
and of government, so blended together, as best to ensure the pro-
tection and safety of the whole. Bound to each other by the
strong ties of a common history and a common destiny, they met
for ‘the purpose of reasoning together as to the best means of secu-
ring the safety and happiness of all. There was no mysterious
meani‘ng in the provision in reference to the obligation of con-
tracts. Its object was simply to protect the citizens of each State,
against the contingency of vicious or dishonest legislation, by any
or by all of the rest. Such things might happen, and whenever
they did happen, might occasion irritation and ill-feeling among the
States. It was therefore wise to provide against them by a stipu-
lation to which all could appeal, should the occasion arise to render
any appeal necessary.

That the power of the States to pass laws for the past and pros-
pective relicf of insolvent debtors, or their apprehended dispo-
sition to exercise such power, could have been regarded with jeal-
ousy or distrust by the Convention, or that the passage of such
laws could have been deemed by such a body of men, to be within
the contingency of vicious or dishonest legislation—as if a man’s
Inability to pay his debts, no matter how the inability came upon
hiLm, were a heinous crime, about which the Convention would
stop to stipulate for their respective States, as for the, recaption of
a person held to labor or service in one State, cscaping into
another,—is hardly at this day a supposable case. To meet the
question then fairly and broadly, when a citizen of a free country
finds himself involved in debt, beyond all hope of redemption—
when after all his property is exhausted, his debts are still too
heavy to be borne, is it considered dishonest, or immoral, or im-
proper in any sense of the term, for the State to say to such a
man, “give up all you possess, to be honestly divided amongst
all your creditors, and you shall have a discharge which shall
stay their hands in future, and secure the fruits of your labor for
the use of yourself and family?’ Did the Convention deem the
rights of property—of mere dollars and cents, so far above all
-other rights, so paramount to the liberty of the citizen, as to make

|
|
|
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it & subject of solemn covenant between the States, that a man
once indebted, should remain so until he worked himself out,
unless Congress saw fit to provide the means of his relief ?

If the question had been propounded to the Convention—¢ what
are the States to do with their insolvent debtors ¥”’—it is impossible
to doubt that the answer would have been-—let the States provide
for their relief, upon conditions such as they shall deem just to the
creditor and humane to the debtor, and if the several systems of the
States shall be unreasonably variant—or if they shall clash in their
provisions, or work together unequally or unjustly, then let Con-
gress by a uniform system, correct the evil. And accordingly, to
Congress was given express power to pass * uniform laws on the
subject of bankruptcies throughout the United States.” The term
“uniform” is in opposition to something not uniform, and the words
“throughout the United States,” import that ail other systems
wheresoever established, shall yield to such uniform system, as
may be provided by Congress.

But thé morality of the question may be worthy of a moment’s
thought. When a man is incxtricably involved in debt and em-
barrassments,—when all his means and all his credit arc both gone,
and he is still deeply in debt—what is he to do? Is he to labor
and labor on to the end of his life, for the benefit of others? Is
he to condemn his wife to want, and his children to penury, igno-
rance and vice? The answer is, that he cannot, he will not, and
he ought not to do any such thing. His own household, no matter
what may be said of the obligation of contracts, have the first
claim upon him,—a claim founded upon the most sacred of all his
duties, that of affording the means of subsistence, of moral and
religious culture, to those to whom he has gi\}en existence. It is
proclaimed by a higher than all human authority, ““that if any pro-
vide not for his own, and specially for his own house, he hath
denied the faith, and is worse than an infidel.” And the precept
of divine truth is that alone which the insolvent will obey. He
may be watched and pursued by grasping creditors—his little earn-
ings may be seized as they come to light, and taken from him, but
one thing is certain, that he will do business in the name of
another, if he 1s not permitted to do it in his own. This is his last
resort. Nature is stronger than any law emanating from human
authority, and it is idle to attempt to enforce laws in opposition to
all our natural feelings and instinets.

‘We have all read in our youth, of the old Heathen law of the
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Twelve Tables, which ordained, “that if a person has been con-
demned to pay a debt, and can find no security, his creditor may
carry him home, and either tie him by the neck, or put irons on
his feet, provided his chains do not welgh over fifteen pounds.
The creditor may keep his debtor prisoner for sixty days. If in
" this time the debtor does not find means to pay him, he that de-
tains him shall bring him out before the people three ma.rket days,
and proclaim the sum ‘of which he has been defrauded. If the
debtor be insolvent to several creditors, let his body be cut in
pieces on the third market day; or if his creditors consent to it,
let him be sold to foreigners beyond the Tiber.” Such ideas of
the rights of creditors, and of the crime of being in debt, have
never prevailed, it is believed, in any Christian community, nor
ought we, in the absence of their own words to that effect, to im-
pute to the framers of the federal Constitution, sentiments in
reference to debtors, which savor in degree of the old Heathen
spirit.

But after all, of what practical importance was the supposed
prohibition upon the States? What was the real value of the
Tights to be preserved? How much consideration was it worth?
For let it be observed, that it was not the full and certain payment
of his demand, that was to be secured to the State creditor, but
the mere spes recuperandi—ihe hope or chance of screwing some-
thing from the future earnings of the debtor, to be applied in dribs,
from month to month, or year to year, towards the payment of
the old debt. The right was in truth not worth the trouble of the
pursuit. In England, where the rights ‘of property are guarded
with so much jealousy, that it was made a capital offence to steal
to the value of five pounds in a dwelling house; and where a pro-
vigion once passed the House of Commons, to punish with death
the bankrupt, who'gave a false account of his property, the whole
system of ‘bankruptcy, from its origin to the present day, has failed
‘to secure over five per cent.' to creditors. In this country, the dis-
tributions in insolvency are believed to be much less.

On this side of the water, property is not regarded as the great
and only good, and a man“is here a noun substantive. We have
discarded the law of primogeniture and entails, and the other con-
trivances to prevent the alienations of estates. The property
accumulated by each succeeding - -generation, is divided and seat-
tered at its close, by our statutes of distributions. It is-no part of
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our policy to encourage the acquisition of overgrown wealth, and
continue it forever in the same hands. As a general rule, every
member of the community has to begin life without much assist-
ance from those who have gone before him. The law admits
moreover, that an honest man may, by misfortune, by the arts and
the rogueries of others, by accidents over which he has no control,
be deprived of his property and reduced to poverty, with a load
of debt outstanding against him, which hec can never hope to pay.
And we deem it but just and humane and christian to say, that he
ghall not for his misfortunes alone, be sold to barbarians beyond the
Tiber. We make no other conditions with him, than that he shall
give up all he has, be it much or little, which his creditors are to
take, and let him go free. If he falls in the race, we do not pass
by on the other side, but raise him to his feet and give him a fresh
start. ‘We are not willing therefore, without stronger reasons than
any we have seen, to admit, that we have tied up our hands against
the exercise of these, our own cherished principles of policy—that
we have denied the faith, and are worse than infidels.

The maitter is however decided, the States cannot, and Congress
will not provide a system of bankruptcy. And the enquiry Is,
what are the States to do? It is certain that they cannot counter-
vail the decisions of the Superior Court by any direct legislation,
because the Constitution of the United States is what that Court
declares it to be—the supreme law of the land. But there is one
thing the States can do—they can pass laws declaring, that all
debts of insolvent debtors, who have obtained their discharge;
shall be barred by a lapse of one month, or other short period,
after the date of such discharge. And that is all they can do.
Acts of limitation do not belong to the right, but to the remedy,
which the States may mould according to their own ideas of pro-
priety.

The Legislature of Maryland have in fact, already taken this
view of the subject, for two days after the decision in Sturgis and
Crowningshield, and while the case of McMillan »s. McNeill, was
pending, they passed the act of 1818,.ch. 216, repealing all the
savings in the various acte of limitations in favor of persons be-
yond seas, except the savings in the statute of James, relating to
the right of entry, the omission of which was no doubt an over-
sight. The view of the Legislature was, as those who were mem-
bers of that body -at the time, ‘will ‘well remember, that as the
decisions of the Supreme Court had conferred upon persons be-
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yond the limits of the State, privileges which did not belong to its
,0wWn citizens, it was but right to annul all extra-tcrritorial immuni-
ties, already existing under our own laws.

The Commissioners, while they have discussed the important
subject under review, with the freedom which became their posi-
tion, and the high responsibility it imposes, have done so they
hope, with the high respect which is due to a tribunal, so distin-

guished for learning, talent and patriotism, as the Supreme Court
of the United States.

27. No debt released by a discharge under the in-
solvent laws, shall be revived, unless by a promise in
writing.

28. Upon a contract made, or to be performed in
another State or Country, by a person then residing
therein, no action shall be maintained after the right of
. action thereon, is barred by the laws of such State or
Country.

This provision is taken from the new code of Virginia, and
seems to be just in itself. It can only operate to control the ques-
tion of limitations, when the lex loci comtractus makes a shorter
period a bar than the lex fori. If the latter be the shorter period,
it will be seen at once, that the provision must be practically in-
operative.

29. When the plaintiff’s right to sue is suspended
by an injunction, issued by a Court of Equity, the
statute shall not run during the period of such sus-
pension.

30. If the person liable to be sued, shall go from
the State before the cause of action shall be barred
by limitations, the time of such absence shall be
excluded in the computation of time necessary to
create the bar. Provided that a mere occasional
absence shall not be within the meaning of this pro-
vision.
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31. No proceeding shall be instituted to question
the legality of any marriage, whether the same be’
void or voidable, or to affect either directly or in-
directly the right to dower or curtesy, as derivable
from such marriage, or the descent of the real estate,
or the distribution of the personal estate; after the
death of either party to such marriage. And any
suit or proceeding which may have been instituted
for such purpose, and pending at the death of either
party to such marriage, shall be thereby immediately
abated. And the rights of distribution and inheri-
tance shall be the same as if such marriage were
legal. And the issue of such marriage shall be re-
garded as born in lawful wedlock.

The marriage of persons related within the Levitical degrees,
or laboring under certain disabilitics or incapacities, are not ipso
Jacto void, but voidable only by sentence of separation: but the
marriage of a person having a husband or wife living at the time,
is to all intents and purposes void. Marriages merely voidable by
the existing law, can only be drawn in question during the lifetime -
of the parties, and any suit commenced for this purpose, and
pending at the death of either husband or wife, shall at once abate.
But the rule is different where the marriage was wholly void, in
which case let the proceeding be commenced when it may, the
second marriage is a nullity, and the issue arc bastardized ; and the
objcet of the proposed rule is, to put both classes of cases upon
the same footing. -

If the peace of families requires that there should be a limita-
tion, after which no proceeding should be instituted or maintained,
to disturb the validity of the marriage, or the right to property
derivable from it, in the one case, there is the same reason for the
limitation in the other. Whether therefore, the marriage be void
or voidable, the rule should be the same, and that for the reason,
that to carry the punishment in either case, beyond the death of
the offender, is to visit it upon the helpless and the unoffending.
The children posscssed no meafis of averting the crime of their
parents, and it would be a harsh measure of justice to deprive
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them of their legitimacy and their property, at the same time, not
for their own.sins, but for those of others.

Besides, if a question as to the validity of the marriage is to be
made at all, let it be made during the lifetime of the offender, and
while he is above ground, to meet it face to face, and not be kept
back until the party who probably knows most about the facts, and
could best defend himself against the accusation, is dead, and his
sins are then brought in judgment against his children. Again, if
the party is notified of the charge during his life, he may avert the
consequences of it to his children, so far at least as their right to
his property is concerned, by making a will.

It sometimes happens that a man from the other side of the
Atlantic, having left a wife, and it may be, a family of children
behind him, marries here, where he has another family of children,
who are reared in the belief that they are born in lawful wedlock.
The mother never suspects that she is his kept mistress, and her
children all bastards. They may have accumulated property, and
gathered around them all the comforts of life, when the father
dies, and immediatcly thereafter, a son of the first marriage ap-
pears, and claims the right to administration, and to all the real
and personal property. And his claim under the existing law is
irresistible. The very case has happened.

32. The right to recover mesne profits, shall be
barred by the lapse of three years from the accrual of
the right, and limitations shall cease to run against the
claim for mesne profits, after the institution of the

ejectment suit. :

Originally the land was rccovered, and damages for its detention,
in the same action, but in the modern action of ejectmemt, the
plaintiff being a fictitious person, it becomes a necessary result of
that contrivance, that the damages shall be fictitious also. There
does not seem to be the same reason, nor indeed any good reason
for tlte rule, which forbids the institution of the action for mesne
profits until after the recovery in ejectment. It cannot be because
being an action of trespass, the plaintiff must be in possession
before he can maintain it. If this were the reason the action could
not be commenced until after a writ of habere facias possessionem
executed, and it has been decided in Maryland, that the suit for
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mesne profits may be brought, pending a writ of error., Nor
indced could the action of ejectment itself, be maintained consis-
tently with such a reason, for the plaintiff is always out of posses-
sion when he brings his ejectment.

Trespass for mesne profits is one of the fruits of the fictions in
ejectment. But if a fictitious party shall be enabled to recover
the land and hand it over to the real party, is there any good rea-
son why the same fictitious party should not recover the mesne
profits and hand them over in the same manner.

By tlie existing law, the action of ejectment is an essential part
of the remedy to recover mesne profits, yet limitations run after
the commencement of the ejectment, and are only arrested by the
trespass for mesne profits. The preposed rule will make the law
consistent, even should the fictions in ejectment, contrary to the
expectation of the Commissioners, be retained by the Legislature.

It is doubted by some, whether there is any limitation in Mary-
land, to the action of trespass for mesne profits. Certainly no
such bar is to be found in the act of 1715, ch. 23, nor as it is
believed, in any decision of the Court of Appeals. The plea of
limitations to this action is given however, in the books of forms,
and the general opinion of the profession seems to be, that the
right to put in such a plea some how exists. The rule above pro-
posed will therefore setile the law, in accordance with the general
opinion.

33. When judgment for the plaintiff, in any suit or
action, which was commenced before the bar of the
statute had attached, shall be arrested, or from any
other cause the plaintiff shall be driven to a new suit,
it shall be lawful for the plaintiff to commence a new
action, within one year after such arrest of judgment,
or other cause of failure, of the first suit.

The fourth section of the statute of James, giving liberty to a
party, whose suit, though brought in time, was rendered fruitless
by arrest of judgment, or reversal upon writ of error, to bring a
new suit within one year, seems never to have met with accept-
ance in this State. Luther Martin once commenced such a new
action, but the Coprts refused to entertain it. Itis probable that
under our new system of pleading and practice, there will be little,

11
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if any occasion, for such a provision, but it will do no harm to have
it in readiness, in case it shall be wanted.

34. The exception contained in the act of 1715,
chapter 23, of “such accounts as concern the trade
and merchandize between merchant and merchant,
their factors and servants,” is abolished, and there
shall be no difference, so far as they may be affected
by lapse of time, between the accounts and dealings
of merchants, and those of other people.

The exception referred to, which is copied into the act of 1715,
literally from the statute of James, has been the subject of discus-
sion on sundry occasions, in the Court of Appeals. It has been
decided, that a defendant cannot avail himself of it, unless by
making it a subject matter of defence in pleading, but to what
particular cases the exception was intended to apply, has not been
clearly settled, and it is believed, is not at this day understood. It
is proposed therefore, to abolish it altogether.

35. The provisions of this act shall not effect any
causes of action existing at the time of its passage, but
shall apply to future causes of action exclusively.




THE ACTION OF EJECTMENT.

In remodeling the action of Ejectment, the object will be to
simplify the procedure, without disturbing in any respect, the law
regulating the titles to real estates.

1. All fictions in the action of Ejectment are abol-
ished.

To maintain the action of Ejectment, the plaintiff is required to
make out four points before the Court, namely, title, lease, entry,
and ouster, of which the three last named are mere fictions. How
this remedy came to be compounded of these senseless fables, is
well explained by Blackstone and other elementary writers, whose
account of it need not be repeated here. It is sufficient to say,
that the fictions in Ejectment do not tend to elucidate or strengthen
any matter of right involved in the controversy, but on the con-
trary, as far as they have any effect, itis to defeat justice rather
than to promote it. That they are at least useless, is confessed by
the consent rule, which obliges the defendant, as the condition
upon which he is permitted to appear in Court and defend his.
right, to admit the truth of the plaintif’s allegations of lease, entry
and ouster, in order that the plaintiff may not be put to the proof
of a long narrative, no part of which is true in point of fact.

Every practitioner who has had much experience in the trial of
Ejectment suits, well knows the astonishment which the copy of
a nar in Ejectment, when served upon a plain, unlearned man,
never fails to create in his mind. He reads it over and over, then
lays it aside, to think what on earth it can mean. Again he returns
to it, when the complaint about “force and arms,” that is to say,
“sticks, staves, clubs, fists and knives,” again meets his eye
and only increases -his bewilderment. “And who are John Doe
and Richard Roe?’ he asks. “I never heard of the gentlemen
before, so help me! And Mr, John Doe signs himself my loving
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friend!” He next shows it to his wife, and thcy hold a family
council over it, the rcsult of which is, that he mounts his horse
and hastens to see his lawyer, who solves the mystery by inform-
ing him, that it is nothing more than a suit against him for a small
piece of land.

There are those who say, that the remedy by Ejcctment 1s now
well known, its principles well scttled, its fictions do no harm,
therefore let it alone. The answer is, that if thcy do no good,
they do harm for that reason alone. But it cannot be said, that
they do no harm. They complicate the remedy, they interpose
difficulties which in many cases obscure the right, and in all cases
occasion cost and delay. They introduce a jargon into the admin-
istration of justice, which should be conducted in plain English,
that every man may understand it.

It is to the fictions in Ejectment, that we trace the anomalies by
which that form of action is characterized. Thc action for mesne
profits is one of these anomalies, and it arises in this way. The
Ejectment itself is founded on a supposed trespass, but as both
parties, plaintiff and defendant, are idegl persons, it followed that
the damages must be ideal, or merely nominal also. Hence a
suppletory remedy becamc necessary to enable the real plaintiff
after he had succeeded in recovering his land, to obtain compensa-
tion for its detention, otherwise he could not obtain damages at all.
This remedy is what is technically known as the trespass for mesnc
profits. That it should be by an action of trespass is another
anomaly, for trespass lies by a party who is in, against one who is
out of possession, but this remedy reverses the rule, and enables
the party who is out, to maintain trespass against him, who s in
possession. In the actipn for mesne profits, the judgment in the
Ejectment is conclusive evidence of the right to recover. It is
not necessary to wait for the execution of a kabere facias posses-
sionem.

It 1s another anomaly arising from these fictions, that a judgment
in Ejecment is not final of the right adjudicated, as it is in all other
cases. The plaintiff, as often as he is defeated in one suit, may
bring another. He has only to change the names of his idcal
parties, to continue bringing new suits for the same land, until he
1s stopped by an injunction from chancery. But there is no reason
why one action should be necessary to recover the thing, and

another to recover damages for its detention and use. Therc is no
reason why a solemn adjudication of the disputed right, all parties
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having had a full and fair opportunity of contesting it, should not
be final in a land trial, as it is in all others. There 1s no reason
why limitations, in respect of the mesne profits, should not be
arrested by the institution of the Ejectment suit, instead of the
trespass for mesne profits, the controversy for the land and the
damages being virtually the samec.

I¢ is a mistake however, to suppose that the fictions in Eject-
ment are always mere ideal contrivances. In the action for mesne
profits, the plaintiff can recover only from the making of the
demise laid in the declaration in the Ejectment, and if he claim
profits prior to that time, the defendant may controvert his titles
notwithstanding his recovery in the Ejectment. The time there-
fore, of making the demise is mattor of substance, not form, while
the demise itself is a mere fiction. But the demise must also be
laid after the lessor’s title accrued, because at the trial he must
show such a title as would enable him to make a lease, and hence
it is usual, when there 1s any uncertainty abcut the proéf of the
plaintiff’s title, to add several counts or demises, so varied as to
meet the several phases in which the title may appear by the
proof. But again, if the demise expire during the pendency of
the suit, the plaintiff cannot recover his term, without procuring it
to be enlarged by the Court.

Again, the cvils arising out of the learning of joint and several
demises, are perhaps more embarrassing to the pleader, and pro-
ductive of more cost, vexation and delay to the parties, than any
we have alluded to. And the difficulty is not in the questions of
title, but in the complications of mere form, arising from the one
fiction of the lease in Ejectment. The act of 1833, ch. 276, allow-
ing amendments of the dcclaration, so as to bring the true merits
of the controversy fairly to trial, and authorising a recovery upon
a joint demise, without regard to the title shown at the trial, has
removed some of the evils complained of, and provided the means
of obviating othcrs not actually rcmoved, but the act, while it
concedes the mnecessity of reform in this form of action, is buta
mere palliative, and comes far short of an adequate remedy for the
disease.

It cannot be said therefore, that these fictions do no harm. In
the ordinary, and every day exigencies of an Ejectment suit, we
see that they are treated as real transactions. They dispose of
the substantial rights of the parties, by creating the nccessity of
amendments, by postponing the trial, by causing dclay and vexa-
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tion, and by burthening innocent parties with costs. There is but
one simple and certain remedy for these evils, and that will be
found in the abrogation of the fictions in Ejectment.

Fictions belong to the cruder and more primitive ages of the

law. They are suitable to a condition of society, in which men
are but half civilized, where mystery is regarded as wisdom, and
the ordeal, the corsnet or the duel is the reccived method of proof.
It was so with the old Romans, where in an action to recover land,
the plaintiff, according to Gibbon, touched the ear of his witness,
then seized his adversary by the neck, and implored in moving
terms, the aid of the bystanders. The two parties then grasped
each other’s hands, as if they stood prepared for combat. All this
was preparatory to a trial before the Pretor, who seeing their
condition, commanded them to produce the subject matter of their
dispute. They then went away together, but soon returned with
a clod of earth, which they cast at the Praetor’s feet, to represent
the field for which they contended. Certainly all this was quite
as respectable as our own fables of lease, entry and ouster,

The most determined concession to mere form on record 1s, the
stat. 4 Ann, ¢, 16, sec. 10, which enacts, that the omission in a
declaration of the common pledges to prosecute, shall not be
deemed a defect in pleading, unless specially assigned as cause of
demurrer. The real pledges had long been dismissed, and John
Doe and Richard Roe had been substituted in their place. The
substance was gone, the shadow only remained, and the Parliament
of Great Britain could not venture to dispense with the shadow, if
its retention were insisted upon by the defendant to the suit. It
would be difficult to find a parallel to the legal bigotry, which,
while it admits the thing to be useless and unnecessary, yet insists
upon retaining it as cause of special demurrer.

One reason why the progress of improvement in the law is so
slow, and undertaken generally with so much timadity, is because
of the inherent difficulty of the task. The statute for substituting
a deed in the place of fines and recoveries, which was prepared
by Mr. Brodie, has been pronounced by a judge, no less competent
than Lord Campbell, to be one of the most wonderful cfforts of
the human mind.

2. The action of Ejectment shall be commenced by
a writ in the following form :
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County (or City) to wit:
State of Maryland, to the Sheriff (or other proper officer) of
Grreeting :

You are hereby commanded to summon (%ere insert the name of
the defendant) of County (or City) to appear before the (here
wnsert the name of the Court,) to be held at in and for (here
wnsert the name of the County or City) on the day of
next, to answer an action of Ejectment, at the suit of (here
wnsert the name of the plaintiff.) And have you then and there
this writ.

Witness the Honorable
the day of in the year, &c.

Judge of the said Court,

Clerk.

3. Before issuing the writ, the plaintiff or his attor-
ney shall deliver to the Clerk, to be by him filed in the
cause, a titling in the following form, or to the like
effect :

Plaintiff.
vs. Ejectment.
Defendant.

To Esquire, Clerk of (%ere insert the name of the
Court.) Issue a writ of Ejectment in this case. (Here insert the
date of the titling.)

Plaintiff, or PlaintifP’s Attorney.

Under the existing practice, the declaration is the first process,
and occupies in the record the place of the writ, for which reason
it was not, prior to the act of 1833, ch. 275, amendable, except in
the one particular of an enlargement of the demise. The tenant
in possession, upon whom notice has been served of the imaginary
case entered upon the docket, is permitted to appear upon’terms of
receiving a new declaration, and confessing the lease, entry and
ouster. In this way, a second cause is in effect, put upon the re-
cord, which is the one to be tried. Thke second declaration is but
seldom filed in practice, although the Court of Appeals in a late
case, seemed to consider it essential. 9 Gill, 245. All these
anomalies, with the useless forms depending upon them, will be
swept away by the simple abrogation of the fictions, and the re-
cord in an Ejectment suit commencing with the writ, made to
conform to all other records.
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4. The mode of appearing to an action of Eject-
ment, shall be by delivering to the Clerk a memoran-
dum in writing, in the following form, or to the like
effect :

Plaintiff.
vs. % Ejectment.
Defendant.
The Defendant - appears by —— his attorney,
(or in person.) )
Entered the day of
(Signed)

Defendant’s Attorney, (or in person.)

The practice in reference to the appearance of parties by their
counsel, is very loose, and gives rise to frequent, and sometimes to
very unpleasant difficulties. .And this happens more frequently
when there are a number of parties, plaintiffs or defendants, on the
record, when the order of the Attorney to the Clerk to enter his
appearance being general, he is necessarily understood to repre-
sent the whole number on one side or the other of the suit, when
in fact, he was employed by, and only intended to appear for a
part. Mistakes or misapprehensions in such matters, become the
more scrious, that a party is bound by the acts of an attorney
professing to act for him, whether he employed the attorney or
not. But the rule will be especially proper in Ejectment suits, in
which it is proposed to permit the appearance of parties interested
in the subject matter in controversy, either as plaintiffs or defen-
dants, after the suit 1s brought, when it will be essential that the
record shall show the manner of the appearance, by whom entered,
as well as the timc of entering it.

5. Every person having a legal subsisting interest
in the premises claimed at the time of the commence-
ment of the action, and a right to the possession, or to
some share or interest in, or portion thereof, whether
divided or undivided, shall be entitled to maintain the
action of Ejectment.

This rule proposes to change the old principle of Maryland
Ejectment law, which requires the plaintiff to have the legal estate
in the land, both at the commencement and at the trial of the suit:
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differing therein from the English rule, under which it is sufficient
if a right to the possession exist at the time of the demise laid in
the declaration; and differing also from the rule in most of the
other States, in which it is generally required of the plaintiff to
show a title at the commencement of the suit. The proposed
change is recommended by the simple consideration, that if a
person having put an Ejectment suit on the docket, shall choose to
dispose of his right to the land pending the controversy, and enter
the suit for the use of his grantee, there is no reason at the present
day, why he should not be permitted to do it. If he may do so
before he brings suit, may he not for the same reason, do the same
thing afterwards? .

6. A married woman may bring Ejectment, in her
own name, or at her election, in the names of herself
and husband, and she may cause herself to be made a
party plaintiff or defendant, either in conjunction with,
or without her husband, to an Ejectment suit already
pending. And in all cases she may appear by attor-
ney, but in no case shall her suit be abandoned, or her
name entered to a pending suit, either as plaintiff’ or
defendant, stricken out, without her consent.

The rcpeal of the savings in favor of femes covert, contained in
the various acts of limitation, should -the Legislature adopt the
views of the Commissioners on that subject, will render it very
proper, that every technical difficulty or embarrassment should be
removed out of her way, whenever she chooses to assert Ler rights
in Court. Let her send for her attorney, and give her own in-
structions. If her husband refuse her the use of his name, or the
benefit of his protection in Court, let her proceed without either.
A woman is not the less aware of her rights, or of her claims to
property, or of the necessity of prosecuting or defending them,
because she happens to be married. It would indeed be a hard
case, that being unable to proceed without the consent of her hus-
band, she should be barred by lapse of time, because she did not
proceed.

The new Constitution, as well as the legislation of this State,
both before and since its adoption, secure to the married woman
the enjoyment of her own property, and have curtailed the power

12
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of her husband over it. These innovations, although to a certain

extent they are wise and proper, may nevcrtheless be carried too
far. But to whatever extent they may go, they furnish in that

degree, additional reasons for giving the wife the most unobstructed
access to the Courts.

7. An infant or insane person may bring Ejectment
in his own name, and without a next friend, guardian
or ti"ustee, and the estate, property, rights and credits
of such infant or insane person, shall be subject by
fieri facias or attachment, for all costs incurred by him
in any such action. And an infant or insane person
may be sued in Ejectment, and may cause himself to
be made a party plaintiff or defendant, to any Eject-
ment already pending. And the Court shall allow to
counsel prosecuting or defending for such infant or in-
sane person, a fair compensation for services rendered 3

for which the property of such infant or insane person
shall be answerable.

An infant under the existing laws, may bring
enter to avoid a fine, may give notice to quit,
employ an attorney. It is proposed however, to repeal the savings
in their favor, in the various acts of limitation, as well as those in
favor of insane persons, and it is proper thcrefore, that no difficul-
ties should exist in their éppeals to the law, in all cases where it
may be proper. Itis supposed that all persons in their condition,
have their friends and relatives, who when they know it to be
necessary, will take good care that their rights shall not be forfeited
by mere delay. It is the knowledge that infants and insane per-
sons are not bound to proceed, and that their rights are saved if
they do not choose to proceed, that occasions

Ejectment, may
and In some cases

the great and un-

reasonable delay, which never fails to take place in the institution
of all proceedings in which they are concerned, and which so much
increases the hardship upon others,
against them.

The power of the Court to com
very far to prevent loss to the in
repeal of the savings in their favo

when their rights are enforced

pensate counsel, will of itself go
fant or insane person, from the
r. It will only be necessary to
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speak to counscl, and if they have valuable rlghts, those rights will
assuredly be taken care of.

In reference to costs, the present practicc requires that an infant
or insane person shall sue by prockein ami or trustee; not because
the infant or insane person have no capacity to sue alone, but
because they cannot be permitted to sue without putting upon the
record some name with their own, to be good for the costs. In
other words, he is required to give security for costs. But is this
altogether just? A resident adult, no matter how poor or how
worthless he may be, is permitted to sue as a matter of right,
without security for costs. It may bc said that the reason for this
is, that the adult has a capacity to contract and incur liabilities,
which the infant or insane person has not, but if both are equally
poor, what is the value of the promise or liability of either? And
why require the one to give security as a condition to his right to
sue, and permit the other to sue without security? But the pro-
vision making the property of the infant or insane person, when
he has any, liable for costs, places him and the adult in all respects,
upon the same footing. Each will pay costs if hc have the means,
without the means neither will pay them.

8. The right of the parol to demur is abolished.

The parol demurrer is a plea in suspension of the action, and
occurs when an action of debt is brought against the infant heir, or
a real action against the infant, in either of which cases, a sugges-
tion is made of the non age of the defendant, and a prayer that
the proceedings may be stayed until he is of full age, when it is
said, the parol demurs. ¢ This plea it is believed,” says Bouvier,
“is unknown in this Country.” It is so far however, from being
unknown in this State, that it is expressly given by the act of
1785, ch. 80, sec. 2. If the savings in limitations are rcpealed,
the quaint old rule of parol demurrer ought not to be left standing
the only remnant of its class.

9. The action may be brought by one or more
tenants in common, or joint-tenants against their co-
tenants, and it shall be sufficient for the plaintiff to
prove an ouster, or an actual denial by the defendant,
of the plaintiff’s right, or acts equivalent thereto, to
maintain the action.
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10. The action may be brought in the County (or
City) where the lands or some part of them lie.

11. The declaration in Ejectment shall be in the
following form, or to the like effect:

State of Maryland,

by his attorney (or in proper pcrson,) sues
for a tract (or piece or parcel) of land, lying in
County (or City) (or lying partly in County or City, and
partly in County or City,) called containing acres,
(and describing the land with all convenient particularity,) to which
the plaintiff claims title, and the plaintiff' claims dollars, for
the rents and profits thereof.

County (or City) to wit:

Plaintiff”’s Attorney (or Plaintiff.)

12. Want of reasonable certainty in the description
of the property in the declaration, shall not be cause
of demurrer, but shall be ground for an application to
the Court for better particulars of the land claimed,
which the Court shall have power to order in all
cases.

13. Particulars when ordered, may be furnished in
the following form, or to the like effect, viz:

Plaintiff. Ejectment in the Circuit Court
s, for County.
Defendant. Term

This action is brought to recover (stating the premises fully and
accurately,) situate in County.

Plaintiff' (or Plaintiff’s Attorney.

Plots having ceased to be part of the pleadings in Ejectment, it
is quite necessary that the declaration should contain a precise
description of the property claimed, in order to a full and fair trial
between the parties—and that the verdict should describe with
precision the property recovered, to enable the Sheriff to deliver
possession under the Zabere facias. In cases of judgment by de-
fault, or general verdict, for plaintiff, a deseription of the lands'
recovered, must be found in the declaration, otherwise the judg-
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ment might be void for uncertainty. In cases of difficulty, plots
for illustration will still be resorted to, for the purpose of certainty
in the description of the lands in controversy.

14. Any person not named in the writ either as
plaintiff or as defendant, shall by leave of the Court,
be allowed to appear, and prosecute or defend the suit,
on filing an affidavit, showing that he is in possession
of the land, or of some part thereof, either by himself
or his tenant, or that he hath some right to the
premises, not inconsistent with that of the plaintiff or
defendant, with whom he proposes. to unite, which
right or title may be affected by the result of the suit.

The statute of II Geo. 2, ch. 19, permitted the landlord to make
himself a defendant to an ejectment brought against his tenant.
And the word ¢ landlord”’ in the statute was extended by construc-
tion, so as to include all persons claiming title consistent with the
possession.of the occupier. Thus a mortgagee, an heir who had
never becn in possession, and a devisee in trust, have been per-
mitted severally to appear and defend. But a person claiming in
opposition to the title of the tenant in possession, as the defences
would necessarily clash, has not been permitted to appear.

That the statute of George was a wise law as far as it went, 1s
proved by the great expansion it underwent by construction in the
hands of the Court. And there is no reason to doubt, that the
same privilege of coming in and appearing to the suit, may be ex-
tended to the side of the plaintiff with equal benefit. It is proper
to remark, that by the recent common law procedure act in Eng-
land, the privilege of appearing is still confined to defendants.
The above rule therefore, so far as it proposes to extend the
privileges to plaintiffs is, like the statute of George, at the time it
was passed, purely experimental.

15. The Court shall have power to strike out, or
confine appearances, claims and defences, preferred or
set up by persons not original parties to the suit.

This is a power which the Court always exercised over the pro-
ceedings in Ejectment, in reference to defendants. The extension




94 THE ACTION OF EJECTMENT.

of the same power, however, to the appearance and claims of
plaintiffs, will be a necessary consequence of the adoption of sec-
tion 14.

16. In case no appearance shall be entered by the
defendant, within the time appointed by the rule of
Court for that purpose, or if an appearance be en-
tered, but the defence limited to part only of the
lands mentioned in the declaration, the plaintiff shall
be entitled to judgment for the land, or for the part
thereof to which the defence does not apply.

17. The plea to a declaration in Ejectment, shall be
in the following form, or to the like effect, viz:

by his attorney, (or in person) says, that
the plaintiff hath not title to the said land and premises, (or if the
defence be limited to a part, to such part as the defence may describe.)
Defendant’s Attorney, (or Defendant.)

18. The entry of new parties to a pending Eject-
ment, shall not make new pleadings necessary, but the
case may be carried through upon the pleadings be-
tween the original parties.

19. A deed or other paper-title for a part of a tract
of land, without describing the part intended, shall, if
the grantor or devisor had good title to a part of such
tract, be good to vest the title in the grantee or de-
visee, to such part or quantity of the whole tract, as
may best agree with the intention of the parties, as the
same may be shown by extrinsic evidence and circum-
stances; and a deed or other title-paper for the whole
of a tract of land, when the grantor or devisor had
good title to a part only of such tract, shall be good
to vest the title to such part, in the grantee or
devisee.
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A dced for a part of a tract of land, without any other descrip-
tion, is held to be void for uncertainty, because a part may be any
part, it may be much or little, covering nearly the whole tract,
or but an inconsiderable portion of it. It cannot be located, and
therefore is not recoverable By suit.

It was supposed at one time, that if a man seized in fee of a
part of a tract of land, and in the actual possession of it, his title-
papers showing that he held that part by metes and bounds,
should make a conveyance merely describing it as a part of the
tract, such conveyance ought to be held to apply to the part of
which he was so seized and entitled. And that which was uncer-
tain on the face of the deed, might be rendered certain by the facts
existing outside of the deed. But the Courts have said no, the
deed must speak for itself. The party must be able to find his
land, and identify it from the face of his deed, and extrinsic
circumstances cannot be resorted to, to help it out. And under
the statute of frauds, the doctrine is no doubt sound and correct.

But if a man seized of a part of a patented tract of land, his
possession being co-extensive with his title, and his title-papers
describing the part he holds by metes and bounds, convey the
whole trect, comprising that part which his title does not cover, as
well as that which it does, such conveyance, the Courts say, is
not void for uncertainty. Now the question is, why should the
deed be void in the one case, and good in the other? In either
case, the grantor intends to convey thc part which he sells, and to
which he has title; in neither case is that part described in the
deed. The grantee has in eithcr case alike, honestly purchased
and paid for a particular plece of land, and there is no difference
or misunderstanding between him and the grantor, as to the iden-
tity of the land. Yet in the one case, the deed conveying part of
the tract, intending the part actually bought and sold, is void, and
in the other, the deed conveying the whole tract, intending the part
so bought and sold, is good—the extrinsic circumstances in"both
cases being the same precisely.

20. A mortgage or deed of trust, to secure the pay-
ment of money, which is silent as to the possession,
shall not be deemed a sufficient title, before the day of
payment mentioned therein, for the recovery of the
land from the mortgagor or grantor.
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Upon a mortgage, or deed of trust in the nature of a mortgage,
which is silent as to the possession, the mortgagee may bring his
Ejcctment the day after the deed is executed, and turn the mort-
gagor out of possession, before he is in default. This result is no
doubt produced by sound legal reagoning, but it never happcns
that it does not violate the intention of the party making the deed.

21. A vendor shall not recover against his vendee,
lands sold by such vendor to such vendee, when there
is a writing stating the purchase and the terms thereof]
signed by the vendor or his agent, and there has been
such payment or performance as would in Equity enti-
tle him to a conveyance of the legal title without con-
dition.

The course which the vendee, under the existing law, would
have to pursue to prevent his being turned out of possession,
would be to submit to the recovery against him at law, then to file
his bill in Equity, stating thc agreement and his performance of
it, and praying that the vendor may bc compelled by a decree of
the Court, to cxecute a deed to him for the land, and that his
hands may in the meantime be stayed by an injunction, from pro-
ceeding to execute his judgment at law. :

How strange these things work. One Court issues its mandate
to another Court, forbidding the latter to proceed in a suit alrcady
pending before it, and clearly within its jurisdiction. Yet the
Judge who issues the mandate, may be the very Judge to whom
it is sent, and who is bound to obey it. But stranger still, the
Court now assuming this supremacy, is on other occasions com-
pelled to acknowledge its incompetency to decide a question of
law, which question it propounds to the other Court, requesting to
be informed what the law is. And stranger than all, the Judge
who propounds the question, as the head of one Court, answers it
as the head of another Court.

We do not propose to correct these anomalies in all cases, nor
to say that it would be wise to do so, if we could. What we
propose is, that in the particular case mentioned ip the rule, relief
shall be afforded at law, without resorting to a Court of Equity.
That relief is all comprised in the simple act of denying the right
of the party to recover, and there the matter ends. See what is
said, ante page 50, rule 42.
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22. The payment of the whole sum, or the per-
formance of the whole duty, or the accomplishment of
the whole purpose, which any mortgage or deed of
trust may have been ‘made to secure or effect, shall
prevent the grantee from recovering at law by virtue
of such mortgage or deed of trust, whenever the
defendant would in Equity be entitled to a decree,
revesting in him the legal title without condition.

A legal title and an equitable right to land are very different
matters. Both may confer a full, absolute, and undisputed right
to the property, but the one constitutes a title, the other no title at
all. A man may have purchased and fully paid for a farm, and
obtained possession of it, and yet the very man who sold it to him
and received the money for it, may admit all these facts, and in
the face of them bring suit for the land, and recover it. The
reason is, that an equitable title cannot be noticed: in a Court of
faw, and can be entertained only in a Court of equity. And what
appears inexplicable to the unlearned is, thatit is onlyin a Court of
equity, where this equitable can be converted into a legal title, after
which the party may go back to the Court of law, to defend his
possession.

But the dry legal title, without any beneficial interest in the
property; ought not to prevail even in a Court of law, against the
completc ownership, in cquity though it be. A mortgage being a
mere security for a debt, ought to be considered as extinguished
for all purposes, the moment the debt is paid.

It is proper to say, that the two preceding sections are borrowed
from the new code of Virginia, and the Commissioners, consider-
ing them right in themselves, do not hesitate to recommend them
to the favorable consideration of the Legislature. by

23. A defendant in Ejectment shall in no case, be
permitted to defeat the plaintiff’s action, by showing
an outstanding title in a stranger.

The rule of law which declares that a plaintiff must recover
upon the strength of his own title, and not upon the weakness of
that of the dcfendant, is founded upon the further rule, that a party
in possession of land, is presumed to be the owner until the

13
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contrary is proved, and the whole theory is traceable to the
exaggerated importance which the law in all periods of its history,
has attributed to the actual possession of the premises. It is buta
continuation, under other forms, of the ancient theory of convey-
ance by feoffment, according to which an estate of freehold was
considered as vested in the feoffee, though there was none in the
feoffor, and that it was the livery, and not the charter, that worked
the transfer of the fee. A party in possession was supposed to
have got there by all the solemnities of an actual corporeal inves-
titure, which invested his possession with a sanetity, that nothing
but direct proof of title could dispel. And the reasons which
uphold a defence by an outstanding title at the present day, are the
same, though mitigated in degree, which in the language of
Chancellor Kent, gave such “tremendous effects” to the ancient
disseizins ; which fortified the possession acquired by violence and
wrong against the demands of the lawful owner, and which by the
mystery of a descent cast, tolled his entry.

An uncompromising hostility to innovation, seems at all times
to have animated the English property lawyers, and impelled them
“to stand watchful and intrepid sentinels over the ancient jurispru-
dence.’ No matter what meliorations are projected, or by whon,
their bigotry has been eternally at work to disfigure and mar them,
with the semi-barbarous usages and doctrines of the past. As
often as a new rule has been adopted, the old and exploded
reasons have becn at once invoked to fix its construction, and to
frustrate as far as possible, its usefulness.

Possession at the present day, is very properly regarded as
prima jfacte evidence of title, but the whole object of this rule is
to keep the peace, and to prevent men from asserting their claims
to property by violence. In a question however of title, between
man and man, neither party is placed at disadvantage, by the
accident of being out of possession. It is never adverted to as
even an element of the right, for the simple reason that it may
have been acquired by force, by stratagem or by fraud. Always
saving and excepting however this one rule, which permits a
defence by outstanding title, which stands out by itsclf as a
glaring discrepancy upon the system.

Lord Mansfield, who lived a century before his time, puts a
question, which goes at once to the bottom of this whole doctrine
of the outstanding title, (1 T. R. 760 note,) and 1t is this, “Whether,
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supposing a title superior to that of the plaintiff, exists in a third
person, who might recover the possession against him, it lies in
the mouth of the defendant to say so, in answer to an Ejectment
brought against himself, by a party having a better title than his
own ¥’ In still plainer terms, an Ejectment is brought against a
party for a tract of land, who is permitted as a legal and sufficient
defence to the suit to say, “It is true your title is better than
mine, for I have no title at all. I am a mere intruder, but there
is another party who has a better title than you have, and therefore
you cannot recover against me.” Is such a rule, no maiter how
old it may be, nor how many venerable sages of the law may have
stamped 1t with their approbation, worthy of respect ?

Every one is ready to ask the question, the moment this doc-
trine of the outstanding title is propounded to him, why is it that
the stranger stands aloof with his better title? Why does he not
bring his title into Court, and recover his land? The answer is,
that in nine cases out of ten, he holds the mere barren legal title,
without any portion of the beneficial ownership. His name has
been used in some trust or mortgage, as part of the legal form of
passing or pledging the land, and the probability is, that the same
reasons which prevent him from bringing suit now, will continue
to prevent both him and his heirs from doing so, to the end of
time. The effcct of the rule therefore is, to enable a trespasser to
hold the land, against a better title in the plaintiff; and a still better
title in a stranger, without color of title in himself. There needs
be no privity, no connection of any sort, between himself and the
party with the better title, nor any authority to use such party’s
name as a means of resisting the title of the plaintiff,. On the
contrary, should the stranger appear in open Court, and expressly
forbid the use of his name or title in the pending controversy, the
case would be all the same. The plaintiff would lose his suit and
his land, with all the costs, and the defendant would go out of
Court in a coach and four.

To the rule which permits a defendant to protect his possession
by showing an outstanding title, there are numerous exceptions
which on the whole, circumseribe its operation within rather nar-
row bounds: but to examine these in detail, so as to ascertain the
cases to, which the rule is still applicable, would occupy more
space than is consistent with the character of these notes. There
is one of these exceptions however, which may deserve a passing

notice. It has been held by the Supreme Court of New York,
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C. J. Kent delivering the opinion, that a mere intruder who enters
upon the possession of another, will not be permitted to protect
himself under an outstanding title in a stranger, and that against
such a person, the plaintiff having shown a possession of eight or
ten years, under a claim and color of title, should be entitled to re-
cover. (Jackson vs. Harden, 4 John, 209.) The same doctrine
has been recognized in Pennsylvania, (Woods vs. Lane, 2 S. & R.
53,) and perhaps in other States. These decisions are certainly
founded upon the plainest dictates of justice and common sense,
but upon principle, it is conceived they cannot be law. Every
Ejectment includes a trespass, and any defence which would pro-
tect a defendant from the recovery of damages, in an action of
trespass Quare clausum fregit, must protect his possession in Eject-
ment. In Maryland, they cannot be the law, for the additional
reason, that as a general rule, a plaintiff in Ejectment must begin
by showing a grant for the land by the State, and although there
are exceptions to this rule, yet the case of an intruder is not one
of them. It is true, that the act of 1852, ch. 177, dispenses with
the progf of the patent, but at the same time it expressly declares,
that a patent shall always be presumed, in favor of the party show-
ing a title otherwise good. The patent is therefore not dispensed
with, but is supposed still to exist, as the foundation of the plain-
tif’s title. But why is it, that the plaintiff is required to show
his patent? It is simply because, until it is shown, there is an out-
standing title in the State. The old doctrine, therefore, remains
unchanged by this act, and it is still the law of Maryland, that
a mere trespasser, who enters upon another’s possession, or whe
obtains it by stratagem or fraud, may protect himself in such pos-
session under an outstanding title in a stranger.

The defence itself is said to be stricti jusis, that is to say, it is
not favored in law. It is anothcr instance, therefore, of a rule of
law, which the Courts at the time they enforce it, are compelled to
disapprove. And it is this fact which has given use to the long
list of cases which have been excepted from the operation of the
rule. But let any one consider carefully the cases to which the
rule is still held applicable, and then comsider those which the
Courts have exempted from its operation, and it will be seen that
the one class are in every respect, better entitled upon principles
of justice, to the exemption than the other. An Ejec€ment is
brought by a purchaser at Sheriff’s sale, or by a party whose pos-
session has been invaded by a mere trespasser, or by a plaintiff
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against one who has accepted the possession at his hands, and the
plaintiff is told that such a defence shall not stand in his way.
Then with what show of justice ¢an the same Court pass to a case,
when the plaintiff’s right is plain and conclusive, and where the
defendant is without color or pretence of title, and yet the plaintiff
is denied the privilege which has been granted to others, not more
meritorious than himself, and is turned out of Court with the loss
of his land, and is burthened with all the costs. Why aid one set
of suitors to recover, upon proof confessedly short of that required -
by the rules of law, and .exact from another set the fullest proof
and that to the letter? Certainly, if the rule be a good one, it
ought to apply equally to all cases; if not a good rule, it ought
to apply to no case.

24. In all cases where both the plaintiff and defen-
dant claim under the same grant, deed, will or other
title, or by descent from the same ancestor, and pos-
session of the land has been held for twenty years,
under that right or title, it shall not be necessary for
either party in deducing title, to go beyond the right
or title, thus common to both.

To make out a regular chain of title, from the patent or original
grant of the State, is becoming more difficult every day, from the
simple efflux of time. But is there any reason, where an undisputed
possession for twenty years has accompanied the right-to go back
for an hundred years, or it may be more, in order to commence
the title at its source ? -

25. The conveyance by a plaintiff in Ejectment, of
the land for which the suit is brought, while the suit
is pending, shall not abate the suit, but the same may
be entered for the use of the grantee, and prosecuted
for his benefit.

This rule, it will be perceived, abrogates a well settled principle
of the Ejectment law of Maryland, namely, that the plaintiff must
have a legal estate in the land, as well at the trial, as at the com-
mencement of the suit. But no good reason is perceived, why
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the Courts of law should be able to notice and protect an equity in
other cases, and not in Ejectment. It will not tend in any degree,
to complicate the trial, and certainly the defendant can claim no
merit to himself, from the fact, that the plaintiff has transferred
his right to the disputed land, to another. ‘

26. A deed or conveyance of land, by a party who
is out of possession, shall not for that reason, be held
void, nor shall any deed, or other title-paper, be
deemed void, or its validity in any manner’ affected,
for champerty or maintenance.

A party may have a good title to a tract of land,—it may be
his property in the fullest scnse of the term, but if he have been
turned out of possession by a wrong-doer, he cannot transfer his
right to another. To pcrmit him to do so, would be champerty, or
selling a law-suit. He may go to law for it himself, but no other
man can do the same thing, upon the same title. “This is a part of
the same doctrine, which declared that a chose in action, as a
bond, note, or othcr evidence of debt, was not assignable, it being
thought in ancient times, to be a great encouragement of litigious-
ness, if any man could make over to' a stranger, his right of going
to law. At this day, however, the law regulating the assignment
of choses in action, particularly that branch of it denominated the
law merchant, has grown up into a vast system of itself. The
policy of the age is, to free the transactions of commerce, and the
dealings of men with each other, as far as possible, from all arti-
ficial shackles. The only remnants of the old doctrine of cham-
perty and maintenance, now remaining in the system, are the two
cases of a deed for land, by a party out of possession, and the as-
signment of a covenant after it is broken, because then, it is held
to be a mere right to go to law. The same covenant before breach,
is not deemed a chose in action, and therefore properly assignable,
The act of 1829, ch. 51, enabling the assignee of a judgment,
bond, or other obligation for the payment of money, to bring suit
in his own name, may be regarded as a legislative opinion very
decidedly against the old doctrine, which prohibited the assign-
ment of a chose in action. And in Cresap vs. Hutson, 9 Gill, 269,
the Court of Appeals seem to entertain doubts whether the con-
veyance of land, by a party out of possession, is after all, a void
conveyance.
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27. An exclusive possession of land, by cultivation
and user, and by marked and visible boundaries, with
a claim of title thereto for twenty years, shall extin-
guish the title of the State, and confer a good title
upon the holder.

SomeLhing like this was intended by the act of 1818, cln. 90, but
the meaning of that act is obscure. A plain rule like the above,
in addition to the merit of its being easily understood, is the just
rule. All the good lands of the State have been long since
appropriated. It is only the refuse lands—the poor hills and
mountain sides, that remain yet unpatented. And if it be found
here and there, that some needy citizen has squatted upon the
ungranted territory of the State, it will be found also, that he can
extract but a scanty living from the soil, and it would be wrong
to disturb him, the more so, that in nine cases out of ten, it would
be for the benefit.of the land-jobber and speculator.

28. An exclusive and uninterrupted possession of
land, with a claim of title, but without right, for
twenty years by actual enclosure, shall be sufficient to
bar the recovery of the lawful owner, and shall also
confer a title upon which Ejectment may be main-
tained. General acts of user and ownership shall not
be sufficient.

The Court of Appeals, by a series of decisions, have scttled the
law as expressed in this rule. (Casey’s lessee vs. Inloes, 1 Gill
500; Cresap’s lessee vs. Hutson, 9 Gill 269.) It has been said
that in the case of Brooke vs. Neale, which came before the Court
of Appeals in 1829, it was decided, that an exclusive possession, of
twenty years, without actual enclosure, was a bar to recovery in
Ejectment. (Dorsey on Ejectment, 40 note.) But in the same
book and page it is also said, that in the case of Bowley’s heirs,
vs. Deadie’s heirs, the Court at the same term held, that an actual
enclosure was essential to the creation of the bar. These decisions
cross each other, and it may be well questioned, whether a posses-
sion without right, was ever held in Maryland, to bar the title of
the true owner, without actual enclosure.
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The act of 1852, ch. 177, however declares, that actual enclo-
sure shall not be hecessary, but that acts of user and ownership,
other than enclosure, may be given in evidence to the jury, to
prove possession, The act is very meagre and loosely drawn, and
should the Legislature hereafter determine to adhere to its pnncl-
ple, it will be necessary not only to remodel it, but to settle its
details with care. From the best consideration however, which
the ComMnissioners have been able to give the subject, they incline
very decidedly to the opinion, that the true rule i is. the one declared
by the Court of Appeals, and that it would be unwise to change it.

The subject of possession is intimately connected with the
leading principles upon which the land titles of the citizens
depend, and one objection to the change proposed by the act of
1852 is, the great difficulty of perceiving beforehand, how far it is
to extend. There is danger that, while intent upon this particular

, alteration of the law, we may unsettle other principles and rules,
which we would be most unwilling to disturb,

The great principle lying at the foundation of the whole system
of modern conveyancing is, that a party receiving a good title for
a tract of land, is by virtue of his deed, placed at once in con-
structive possession according to his right. And one legitimate
consequence of this rule is, that any one who enters without right,
upon such constructive possession, is to be confined to what he has
appropriated by actual enclosure. Duncan J. who was a ripe,
and very able property lawyer, thus lucidly explains this whole
subject. “Constructive possession always accompanies the right.
The right always draws to it the possession, and it there remains
until seized by the wrong-doer, whose possession is strictly possessio
pedis—who must be confined to what he has grasped——his real and
actual possession. Beyond that, no length of time will protect
him, because, beyond that, the owner’s possession has never been
changed.” (Miller vs. Shaw, 7 S. & R. 129.)

Itis unnecessary to advert to the changes produced in the system
of conveyancing in-England, by the stat. 27 Hen. VIIL. c. 10, or
to the effects of that statute, upon the transfer of lands in this
country, at the present day. But certainly, if the principle that
a good title draws to itself the constructive possession, be worth
preserving, it is at least of doubtful expediency, to place the
intruder and the trespasser upon a footing of perfect equality with
him that has the right, by giving them a constructive possession
also, of lands, of which the true owner has never been dispos-
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sessed ? We know, as the law now stands, the effect and the
value of a deed of bargain and sale. We know that it draws to
it the possession of the land, if the land be an hundred miles away,
and we never saw it, and never intend to sce it. But we do not
know what is to be the effect of a rule, which virtually emasculates
that deed, and which declares, that a purchaser for valuable con-
sideration, shall’ have no advantage in our Courts, over a tort-
feasor. >

It is proper to remark in this place, that mized possession is a
term, which can have no place in a system where actual enclosure
is essential to bar the right. Mized possession is described in some
of the earlier cases, (Davidson’s lessee vs. Beatty, 3 H. & McH.
621 ; Cheney vs. Ringgold, 2 H. & J. 87,) before the law of ad-
verse possession was settled upon its present sound basis, by the
Court of Appeals, as a conflicting possession by two persons of
the same land, the one by title, the other by wrong, the legal pos-
session of the whole in such case, being in him who has the right.
But it is no part of the law as now established, that the actual pos-
segsion of a part.of a tract of land, is at all necessary to give to
him who has the title, the constructive possession of the whole.
On the contrary, the possession which in law always accompanies
the right, accompanies it just as effectually without actual posses-
sion of a part, as with it. In Cheney vs. Ringgold, the Court,
while they speak of mixed possession, expressly decline deciding
whethier enclosed possession is essential to create the bar. But if
enclosure had then been held essential, as it has frequently been
since, any reference to mixed possession would have been unne-
cessary and unmeaning. If however, the law is to be so changed,
as to give to general user and ownership the effect, that properly
belongs to an actual appropriation by enclosure, it may and proba-
bly will, become important to engraft anew upon the system, the
doctrine of mixed possession, with its appropriate limitations and
distinctions.

29. When such adversary enclosed possession hath
passed in succession, through a number of persons,
either with, or without writing or deed, from one to
another, the recovery of the true owner shall Be
barred in the same manner, as if the possession had

been for the whole period in one person, instead of
14
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several, provided the aggregate continuance of their
possession has been for twenty years, and provided
the series of successive holders all claim under the
same right. \

It has been decided by a County Court, that where sundry. per-
sons have held possession consecutively of the same piece of land,
the joint possessions of all amounting to twenty years, the defen-
dant or last holder, could not avail himself of the possessions of
those, who were prior to him in point of time, without showing a
deed from each to the one next to him, through the whole number
of holders. There may be this use in a conveyance, that it desig-
nates the limits of the claim |by possession, either by course and
. distance or otherwise, but actual enclosure, should that be made
essential, will secure the same object with greater certainty.®

* Note.—The following are submitted as alternative rules for
those numbered 28 and 29 in the text; should the Legislature
reject the principle, requiring an enclosed possession to create the
bar, and prefer that of general user and ownership, as already
imperfectly established by the act of 1852.

28. An exclusive possession, with a claim of title,
by user and acts of ownership for twenty years, of a
tract, piece or parcel of land, the limits of which pos-
session are marked by visible and definite boundaries,
whether with, or without enclosure, shall be deemed
an adversary possession, and shall not only bar a re-
covery in Ejectment, but shall confer a title, upon
which Ejectment may be maintained.

One serious objection to a right growing up by adversary pos-
session without enclosure is, that 1t is not open, continuous, and
undisguised, but the very acts of ownership, by means of which a
party successfully takes away the lands of another, may have been
clandestine, and for a long period, purposely kept from the eye of
the lawful owner. At the trial of the case, the witnesses in prov-
ing the user and ownership, either deal in vague generalities, or
their proof of the acts, showing the holder’s possession, are 0
disconnected and indefinite, that the mind can draw no safe con-
clusions from them. They swear that a tree was cut at one point,
a different tree at another, and the boundaries of the possession
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30. No possession having its origin in contract, or
otherwise held in subordination to the title of the true

are then made out, by drawing a liie from one trec to the other.
And the trees after all, may have been cut on rainy days, when
no ome was about to witness the trespass. If the holding is
bounded by a stream of water, a public road, a bluff of rocks, or
any natural object, marking to the eye a division of the territory,
the evil of uncertainty in the claim, is in a great measure removed.
But general user being necessarily shown, by separate and dis-
connected acts, and not continuous and obvious, like an enclosure,
it seldom, if it ever can be proved, so as to leave the mind from all
misgivings about the honesty of the claim.

29. When such exclusive and adversary possession,
hath passed in succession, through a number of per-
sons, each conveying to the next in succession, by
deed regularly executed, acknowledged and recorded,
and containing a definite description of the land, the
recovery of the land by the lawful owner shall be
barred in the same manner, as if the possession had-
been for the whole period in one person, instead of
several, provided, the aggregate of the whole series
of possessions, shall have continued for twenty years.

30. Where two parties are in mixed possession of
the same tract, or parcel of land, the one by title, the
other by wrong, the constructive possession of the
whole, shall be in him who has the right; but in cases
of mixed possession, an actual enclosure of the pos-
session of him who is in by wrong, for twenty years,
shall be essential to bar the recovery of the lawful
owner. And such enclosed possession, when it is
sufficient to bar the right, shall be sufficient also, to
confer a title, upon which to maintain the action of
Ejectment.

31. The rule of law, that in the absence of an
adversary possession for twenty years, in a stranger, a
good title to land shall draw to it the constructive
possession, is not intended to be affected, by anything
herein contained.




108 THE ACTION OF EJECTMENT.

owner, shall be deemed adversary, but from the time
such contract or title has been so openly repudiated,
as that a jury may find a knowledge or notice of such
repudiation, by the true owner.

The merit of this rule will be, to render the law a little more
certain and definite, than we now find it in the books.

31. An actual entry before action brought, shall not
be necessary in any case, to maintain Ejectment.

There are some cases, as for example, where a power is reserved
to re-enter for breach of a condition in a lease or grant, in whick
an actual entry would be necessary to enable the plaintiff to main-
tain his action, were it not for the consent rule, and the confessions
of lease and entry, which isheld to dispense with the proof of the
entry. It is but prudent therefore, while abolishing the fictions im
Ejectment, to dispense with the actual entry, which these fictions
alone had rendered unnecessary, but which in principle, have been
considered an essential pre-requisite to the bringing of the suit.

32. When land is unoccupied, or the possession
vacant, a party claiming title thereto, who enters and
holds the same, shall be deemed in possession, accord-
ing to his right.

It seems agreed, that an Ejectment brought on a vacant posses-
sion, is the only case in which an actual entry and lease sealed
upon the premises to the plaintiff, together with his ejection there-
from, by a real person, is necessary to the maintenance of the
action, and the reason is, that there is no one to enter into the
consent rule. But why in such case, should any action be neces-
sary ! If the party claiming the land, finds no one in possession,
‘why not take possession himself? ‘Why bring suit when there is
7o one to sue? “Every one,” said Lord Kenyon, “that has a right
of entry, may enter peaceably, and being in possession, may retain
it, and plead that it is his soil and freehold.”” (7 T. R.431.)
And the opinion is entertained by Mr. Chiity, that actions of
Ejectment are frequently resorted to, when they are unnecessary,
and that the owner of land, who is kept out of possession by a
wrong-doer, may rightfully obtain possession through the agency
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of a tax-gather, authorised by a warrant to break open doors, or
even by stratagem. (1 Chit. Gen. Pr, 646.) However this may be,
when the possession is vacant, and the claimant may enter without
a breach of the peace, it secms strange that an action should be
deemed necessary.

33. When the beginning, or other boundaries of a
tract of land, have been destroyed, or no proof thereof
can be had, the party shall not thereby lose his land,
but shall be permitted to establish his beginning or
boundaries by reputation in the neighborhood, by his
own holdings and possessions, and those of the persons
under whom he claims.

The rcgulations established by Lord Baltimore, for the purpose
of selling out his lands to settlers, as they reached his colony from
abroad, furnish the rules for the ascertainment of titles in Eject-
ment, at the present day. It was necessary that his Lordship, at
a time when his domain was a wilderness, should establish certain
rules as to the location of his grants, as they issued from his land
office. Every settler who obtained a patent, and had it located,
was entitled to the means of defending his land against all subse-
quent settlers, under junior grants. It became therefore, a princi-
ple in the Ejectment law of the Provinte, and subsequently of the
State, that each party, plaintiff and defendant, in showing his
claims and pretensions, should prove the true location of his tract,
that is, how and where it was originally run out, by proving its
beginning and calls,

But now, after the lapse of a century and more, after the origi-
nal foresis have been removed, the face of the country opened and
cleared—when the whole surface is brought into cultivation, the
original locations all effaced, and farms divided without refer‘ence
to the tracts of which they are composed—when the witnesses
who could once have proved the beginning trees, and the calls are
long since dead, and other generations have passed away since
they lived; the rules and regulations which were very proper for
the settlement of a new country, have become, by the efflux of
time and the change of circumstances, extremely inconvenient in
practice, and impossible in many cases, to be carried into effect.
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34. Every tenant upon whom any writ of Eject-
ment shall be served, shall forthwith give notice
thereof to his landlord, or his agent or attorney,
under penalty of forfeiting the value of two years
rent of the premises, to the landlord, to be recovered
by action at law.

See the stat. 11 Geo. 2, ch. 19, sec. 12, of which this is in
substance a re-enactment.

35. Whenever a landlord or lessor hath right,
according to the lease or agreément, to re-enter for
the non-payment of rent, he may bring an Ejectment
against the tenant or lessee, or any person claiming
under him as assignee or otherwise, for the recovery
of the demised premises, and upon its being made to
appear that the rent was due, and that the landlord
had right to re-enter, and that no sufficient distress
was to be found on the premises, the landlord shall, at
the first term of the Court, after the institution of his
suit, be entitled to a verdict and judgment for the
recovery of the said’ demised premises. Provided,
that if at any time before execution, on such judg-
ment executed, the tenant or person claiming under
him, shall pay to the landlord, the full amount of the
rent in arrear, together with his costs of suit, the said
judgment shall be deemed satisfied, and further pro-
ceedings thereon, shall be discontinued; but if the
tenant or other person claiming under him, shall per-
mit the execution to be executed, without paying the
rent, and costs of suit, and without proceeding in
Equity for relief, within six months after such execu-
tion executed, the tenant or other person claiming
under him, shall be barred and foreclosed from all
relief or remedy at law, or in Equity, other than by
appeal to the Court of Appeals.
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36. In case the tenant, or other person claiming
under him, shall proceed for relief in Equity, he shall
not have, or continue any injunction against the pro-
ceedings at law, unless within sixty days, next after
full answer shall be made by the landlord, to such bill
in Equity, bring into the Court of Equlty such sum of
money as the lessor in his answer, shall swear to be
due, over and above all just allowances, and the costs
in the suit in Equity, there to remain, until the hearing
of the cause, or to be put out upon good security, if
the parties agree thereto.

37. If the tenant, or any person claiming under
him, shall at any time, before the execution in the
Ejectment suit shall be executed, pay to the landlord
or his attorney, or pay into the Court, all the rent in
arrear, together with the costs of suit, then all pro-
ceedings in the Ejectment shall cease and be discon-
tinued. And if such lessee, or those claiming under
him, shall upon such proceedings, be relieved in
Equity, he shall have, hold and enjoy the demised
premises, according to the lease or agreement thereof
made, without any new lease or agreement. And if
such relief shall be obtained in Equity, after execution
in the Ejectment suit has been executed, the said
Court of Equity shall adjust and settle the compensa-
tion, due to the lessee by the landlord, for the time
the premises have been held and enjoyed by hlm,
upon principles of equity and justice.

38. Where the term of any tenant, holding under a
lease or agreement, for any number or term of years
certain, or from year to year, or at will, shall have
expired, or been determined by regular notice to quit,’
either by the landlord or tenant, and the tenant, or
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any one holding under him, shall refuse to deliver up
possession, after demand made in writing, and signed
by the landlord, his agent or attorney, and served
personally upon, or left at the dwelling house, or usual
place of abode of the tenant, or person holding under
him, and the landlord shall proceed by action of
Ejectment, for the recovery of the possession of the
premises, it shall be lawful for the landlord, at the
foot of the writ in Ejectment, to address a note.to
such tenant or person holding under him, requiring
him to find such bail, if ordered by the Court, and for
such purposes as are hereinafter specified. And upon
the return of the writ and notice, and the filing of the
declaration of the landlord, whether the tenant, or
person holding under him, shall appear to the suit or
not, and upon the Court being satisfied of the service
of the writ and notice, and upon the landlord produ-
cing the lease or agreement, or some counterpart or
duplicate thereof, or upon proof of the letting, if the
same were by parol, or upon the Court being satisfied
of the said letting, either by writing or parol, and that
the premises have been actually enjoyed under such
lease, agreement or letting, and that the interest of
the tenant, or other person holding under him, hath
expired, or been determined by regular notice to quit,
and that possession hath been demanded in manner
aforesaid, it shall and may be lawful for the Court, at
the instance, and upon the motion of the landlord, to
lay the tenant, or person claiming under him, under a
rule to show cause, within a time to be fixed by the
Court, why he should not enter into a recognizance by
himself and two sufficient sureties, in a reasonable
sum, to be fixed by the Court, conditioned to pay the
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costs and damages, which shall be recovered by the
" landlord, and the Court, upon no good cause being
shown, may make the rule absolute, and order the
tenant, or person holding under him, within a time to
be fixed by the Court, to find such bail, and upon
neglect or refusal to do so, and upon no good excuse
for not doing so, the Court shall give judgmeént for the
landlord, for the recovery of possession of the demised
premises, and no appeal by the tenant, or person hold-
ing under him, shall operate as a supersedeas of the
execution of such judgment and delivery of the pos-
session to the landlord. Provided, that either party
shall have a right to a trial by jury, of the facts in
controversy, if he shall so desire.

39. Upon the trial of the Ejectment, the Court
shall permit the landlord, after proof of his right, to
recover possession of the whole, or any part of the
demised premises, to go into evidence of the mesne
profits thereof, which may have accrued from the day
of the expiration, or determination of the tenants, or
other persons interest in the same, down to the time
of the verdict in the cause, and the jury shall give
their verdict upon the whole matter, both as to the
recovery of the whole, or any part of the premises,
and also for the mesne profits found by the jury, and
the landlord shall have judgment both for the recovery
of the premises, or the part thereof, and also for the
mesne profits found by the jury. Provided, that
nothing herein contained, shall bar such landlord from
recovering the profits which shall accrue, from the day
of the verdict down to the day of the delivery of
possession of the premises recovered in the Eject-
ment.

15
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40. Nothing herein contained shall prejudice or
affect any other right of action or remedy, which a
landlord may possess, either for the recovery of rent,
or of the demised premises.

The act of 1793, ch. 43, gives the landlord a remedy to recover
the possession of lands, let for a term of years, or at will, by a
trial before two Justices of the Peace and a jury  pais. But the
remedy, even in the cases to which it applies, is ill contrived, and
frequently fails from omissions in matters of form, or the jury are
persuaded that the case is a hard one, or being informed that the
tenantis poor, and has a family of small children, permit him to
retain the possession. Or if the landlord succeed in getting the
verdict, a writ of certiorari is in readiness, to arrest the proceedings
immediately after the verdict, and remove the whole case into
Court, for trial there. It is better therefore, to provide a prompt
and simple remedy for all cases, and let that commence in Court
at once.

The preceding six sections are borrowed from the English com-
mon law procedure act, (15 and 16 Vet. chap. 76,) omitting many
of the details which are deemed unnecessary. In England, under
the procedure act, there are no pleadings in Ejectment. The suit
18 brought by writ, which contains a description of the property,
to which the defendant appears and takes his defence, either for
the whole or part of the premiscs, by a notice. The Commis-
sioners prefer the procedure they have recommendcd, as more
simple and less embarrassed with forms.

41. The purchaser of land sold -under execution,
may maintain Ejectment for the land so purchased by
him, upon showing the judgment or decree upon
which the execution issued, the seizure of the land
by the officer, the execution and sale to the plaintiff;
and the deed of the officer or his return of the execu-
tion, shall be sufficient proof of the sale. In' the
absence of a deed, or proper return of the execution,
a memorandum in writing of the sale, containing a
proper description of the land, shall be sufficient proof
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of the sale. Provided, that nothing herein contained,
shall apply to a case where the detendant in the Eject-
ment was in possession of the land, under a claim or
by a title independent of, or in hostility to that of the
defendant in the execution, under which the land was
sold, and purchased by the plaintiff.

42. Every fair legal intendment shall be made in
favor, of the title of a purchaser, under a judicial sale,
who has paid his money upon the faith of such
purchase.

43. In all cases where land is sold under execution,
and the defendant in the execution, or other person
holding under him, by title subsequent to the judg-
ment or decree, shall be in actual possession of the
land, and shall fail or refuse to deliver possession to
the purchaser, the Court from which the execution
issued, may at any time within three years after the
sale, on the application of the purchaser, and upon no
good cause being shown to the contrary, issue a writ
of habere facias possessionem, commanding the Sheriff
or other proper officer, to deliver the possession of
the said land to the purchaser. Provided, notice in
writing of his intention to apply to the Court for such
writ of habere facias possessionem, be given by the
purchaser to the defendant, or other person concerned,
at least twenty days before the term at which such
application shall be made.

The act of 1825, ch. 103, giving the Courts power to issue a
habere fucias possessionem without a previous judgment in Eject-
ment, is limited in its operation in respect to time. By the express
terms of the act, the notice is to be given to the defendant, twenty
days prior to the term succeeding that, to which the execution
is returnable, at which term the application for the writ is to be
made. If therefore, the property should not be sold under the
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execution, until after such succeeding term—which often happens,
and most frequently at the instance of, or through indulgence to
the defendant—or if, after a motion to set aside the sale, the case
is taken to the Court of Appeals—the time in cither of these
cases, for obtaining the Aabere facias will have passed by, and
the purchaser is driven to his Ejectment. There is no good reason
for confining the remcdy to this narrow point of time, for if it
be right for the Court to order a habere facias at the term named
in the act, it cannot be wrong for the Court to do so, at any other

term within the period allowed for taking out execution upon a .
Jjudgment. !

The remedy however, has been objected to as too summary,
and as allowing two executions—Afrst a JSiert facias, and then a
habere facias, upon the same Jjudgment, and that too a judgment
in dcbt, assumpsit or case. But there is nothing in the objecpion,
for in an Ejectment by the purchaser of land under execution,
there is no investigation of title. The whole enquiry is limited
to the seizure, the sale and the description of the land, and this

the Court is just as competent to conduct under one form of
enquiry as another.

44. A purchaser from a trustee, appointed by a
Court of Equity, to make sale of land, may as against
any party to the proceeding in Equity, under which
the sale was made, maintain his Ejectment for the land,
by showing the decree of the Court, and the deed of
the trustee, or if no deed be made, the report of the
trustee, and final ratification of the sale by the Court,
and the payment of the purchase money, of which the
receipts of the trustee shall be prima facie evidence.’
If the possession of the land be in a stranger to the
proceeding, and under a title independent of the
parties thereto, the plaintiff shall make out his title as
in other cases of Ejectment.

45. In all cases where land is sold by a trustee,
appointed for that purpose by a decree of a Court of
Equity, and all, or any' of the parties to the suit or
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proceeding in which such decree was passed, or any
person holding under them or any of them, by title
subsequent to the filing of the bill, or the institution of
such proceeding in Equity, shall be in the actual pos-
session of the land, and shall fail or refuse to deliver
possession thereof to the purchaser; then upon the
petition of the purchaser, praying to be put into pos-
session of the land, and upon its appearing to the Court,
that notice of such petition has been served upon the
party in possession, or left at his place of abode, at least
twenty days prior to the hearing of the matter of the
petition, and upon no good cause being shown to the
contrary, it shall be lawful for the Court to issue a
writ of habere facias possessionem, commanding the
Sheriff or other proper officer, to deliver possession of
the land to the said purchaser.

The mode of compelling the delivery of possession, to a party
entitled to it under proceedings in Chancery, was established in
the case of Garretson vs. Cole, (1 H. & J. 370,) as far back as the
year 1797, to be first a mandatory injunction, and in case of dis-
obedience to that, a habere facias possessionem, and that has been
the practice ever since. The mode here recommended is believed
to be more simple and convenient.

46. The verdict in Ejectment, where it is for the
plaintiff, shall specify the interest recovered in the
premises, whether undivided or separate—and either
for the whole, or a part of the premises, against all or
a part of the defendants, and against whom, whether
they sever or join in their defence. When itis for a
less quantity than that claimed and described in the
declaration, it shall describe the part recovered, with
all convenient certainty.

Sce ante section 13, and the remarks upon it.




118 THE ACTION OF EJECTMENT.

47. The judgment for the plaintiff shall be, that he
recover the possession of the premises, according to
the verdict, if there be one, or in case of a judgment
by default, or upon demurrer to the whole declaration,
according to his claim in his declaration, or if the judg-
ment be upon the demurrer, to part of the claim set
forth in the declaration, it shall be for such part as
shall be ruled good, in which case the Court may
order the plaintiff to file further particulars of the
land claimed, so as to render the judgment certain.

48. The Court shall have power, upon the appear-
ance of a defendant, against whom a judgment by
default has been entered, to open the judgment at any
time within three terms succeeding the term at which
the same was rendered, and admit the defendant to
make defence to the Ejectment, upon his showing to
the satisfaction of the Court, that he was taken by
surprise, and that he is prepared to show a good title
to the premises; and if possession have been already
delivered to the plaintiff, the Court, in case the defen-
dant shall prevail in the suit, shall have power to order
a restitution of the premises.

49. A judgment in Ejectment shall be final and con-
clusive of the rights of the parties, as in other cases.

50. The process to deliver possession after a re-
covery in Ejectment, shall be a habere facias posses-
sionem, which shall describe the premises according to
the verdict or declaration, or particulars of the land,
as the case may be.

51. The writ of habere facias possessionem, may
issue at any time within three years from the date of
the judgment of any Court of Common Law,or the
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decree of any Court of Equity, or from the judgment
or decree of the Court of Appeals, or in case there
be a cesset executio entered on the record, from the
expiration thereof.

Under the present system, if the plaintiff having recovered his
judgment in Ejectment neglect to sue out his kabere facias within
a year thereafter, he must bring his scire facias as on all other
judgments, otherwise the Court will award a writ of restitution,
quia erronice emanavtt. The act of 1823, ch. 194, is limited by its
very terms, to writs of fi. fa. and ca. sa., the kabere facias being a
easus Omissus.

52: If the officer exceed his authority, and deliver
more land than has been recovered, or land not men-
tioned in the proceedings, the Court shall have power,
on motion, to order a restitution.

53. The officer to whom the writ of habere facias
possessionem is directed, if so required in writing by
the plaintiff, shall withhold his return thereof, during
the period of three years after the date of the judg-
ment, or the expiration of the cesset executio, if there
be one, in order that the plaintiff may, by a renewal
of the writ or otherwise, have the full benefit of his
judgment.

It was formerly the practice in England, well established as it
would seem from the books, that if the plaintiff were turned out
of possession, after the execution of the writ of habere facias, the
Sheriff could rcinstate him under the old writ, if before the return
day, or the plaintiff might renew the writ if ousted after the return
day. Nothing could be done under the old writ, after the return
day had passed, it being then functus gfficio; nor could the writ
be renewed after one kabere facias was returned and filed, because
it then appeared of record, that the plaintiff had had the benefit of
his suit. It was also well settled, that the writ was only returna-
ble at the option of the plaintiff, and that the Court would not, at
the instance of the defendant, direct the writ to be returned. (See
Bac. Ab. Tit. Eject. G. 3.) But this doctrine was all overturned
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by the Court of Common Bench, in the case Doe dem. of Pate, vs.
Roe, 1 Taut. 55, decided in 1807, in which it was held that after
the Sheriff “had given possession,” the plaintiff could not have
another writ. “ An alias,”” say the Court, “cannot issue after a
writ is executed. If it could, the plaintiff by omitting to call on
the Sheriff, to make his return to the writ, might retain the right
of suing out a new kabere faeias possessionem, as a remedy for any
trespass, which the same tenant might commit within twenty years
next after the date of the judgment.”

Of the two rules. the old one is considered the best. Itis the
more likely to ensure to the plaintiff the fruits of his judgment,
and more convenient in practice. And as the power is given to
the plaintiff, to issue an original kabere facias, at any time within
three years, it is not decmed a very dangerous extension of that
power, to-enable him at the same time, when this has been sent
out and executed, to withhold the return of it during a like period,
in order to a renewal of the writ, should the conduct of the defen-
dant, or those in combination with him, render it necessary.

54. If after the possession is delivered to the plain-
tiff, under the writ of habere facias, or the agreement
of the parties, the plaintiff is turned out of possession,
either by the defendant or a stranger, it shall be the
duty of the officer, under the same writ, if applied-to
before the return day thereof, or under a new writ,
if after the return day of the old writ, to reinstate the
plaintiff in the possession of the premises. And the
plaintiff may renew the writ of possession as often as
may be necessary, to secure to him the full benefit of
his judgment. Provided, he has directed the officer
to withhold the return of the first writ.

If after the writ is executed, the plaintiff is turned out of pos-
session by the defendant, he may have either a new kabere facias,
or an attachment to restore to him his lost possession, or to punish
the party for the wrong. But if the plaintiff be turned out by a
stranger, after execution fully executed, he is put to another action,
or an indictment for a forcible entry. No good reason, however,
is perceived, why a stranger should be permitted to frustrate the
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process of the Court more than the defendant. Besides, the defen-
dant may effect his object by concert with the stranger.

55. When the recovery in the Ejectment has been
for any part less than the whole, either undivided or
in severalty, and the plaintiff having been put in pos-
session of such part, under the writ of habere facias,
or, the agreement of the parties, or otherwise, shall
oust the defendant of the whole, or of any part to
which he may not be entitled under the recovery, the
Court shall have power, in a summary way, upon
affidavits, to restore the defendant to his possession,
whether the defendant has been so ousted before, or
after the return day of the writ, but within three years
from the date of the said recovery.

‘When the plaintfl has recovered a part, for example, one-sixth
of the land demanded, and the Sheriff has delivered him that
portion, and the plaintiff after the return day of the writ, hath
ousted the defendant of the whole, the Court cannot restore the
defendant in a summary way, but it is otherwise if there be an
actual ouster before the return day, (2 Bin. 450.) But if the
plaintiff who gets into possession by the assistance of the Court,
and in virtue of its process, shall pervert the Court’s authority, to
the purposes of wrong, it should be in the power of the Court to
restrain and even to punish him, as well after, as before the return
day of the habere fucias. Under the zigzags of the present
system, there is almost as much difficulty in obtaining the fruits of
a judgment, in Ejectment, as in obtaining the judgment itself.

56. Where the judgment in Ejectment is for the
plaintiff, either upon the verdict of a jury, or on
demurrer, by default or otherwise, the damages to
which he may be entitled for mesne profits, shall be
assessed under a writ of enquiry, to be executed at
the bar, or if the parties shall so agree, they may be
assessed by the Court ; unless the defendant shall'file

16
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his petition, to be allowed for improvements, as here-
inafter provided; and the action of trespass for mesne
profits is abolished.

57. Any defendant against whom a judgment or
decree hath passed for land, may at any time before
the execution of the judgment or decree, present a
petition to the Court rendering or passing the same,
stating that he, or those under whom he claims, while
holding the premises under a title believed by him or
‘them to be good, have made permanent improvements
thereon, and praying that he may be allowed for the
same, over and above the value of the use and occupa-
tion of the land; and thereupon the Court may, if
satisfied of the probable truth of the statcment, sus-
pend the execution of the judgment or decree, and
empannel a jury, or send issues to a Court of Law, to
be tried by a jury, as the case may be, to assess the
damages of the plaintiff, and the allowances to the
defendant, for such improvements.

58. The jury in assessing such damages, shall esti-
mate against the defendant, the clear annual value of
the premises during the time he was in possession
thereof, (exclusive of the use by the defendant of the
improvements thereon, made by himself, or those
under whom he claims,) and also the damages for
waste, or other injury to the premises, committed by
the defendant ; but the defendant shall not be liable
for such annual value for any longer time than three
years before the institution of the suit, or for damages
for such waste or other injury, before the three
years, unless when he claims for improvements as
aforesaid.
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59. If the jury shall be satisfied that the defendant,
or those under whom he claims, made on the premises,
at a time when there was reason to believe the title
good under which he or they were holding the
premises permanent and valuable 1mprovements they
shall estimate in his favor, the value of such improve-
ments, as were so made before notice in writing of the
title, under which the plaintiff claims, not exceeding
the amount actually expended in making them, and
not exceeding the amount to which the value of the
premises is actually increased thereby, at the time of
the assessment.

60. If the sum estimated for the improvements,
exceed the damages estimated by the jury against
the defendant, they shall then estimate against him for
any time before the three years, the rents and profits
accrued against, or damage for waste or other injury,
done by him, or those under whom he claims, so far as
may be necessary to balance his claim for improve-
ments, but in such case, he shall not be liable for the
excess, if any, of such profits or damages, beyond the
value of the improvements.

61. After setting off the damages assessed for the
plaintiff, and the allowances to the defendant for im-
provements, if any, the jury shall find a verdict for the
balance, for the plaintiff or defendant, as the case may
be, and judgment or decree shall be entered or passed
for the same, according to the verdict.

62. Any such balance due to the defendant, shall
constitute a lien upon the land recovered by the plain-
tiff, until the same shall be paid.

63. If the plaintiff has only an estate for life in the
land recovered, and pay any sum allowed to the de-
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fendant for improvements, he or his personal represen-
tative may recover, at the determination of his estate,
from the remainder man or reversioner, the value of
the improvements, as they then exist, not exceeding
the amount so paid by him, and shall have a lien there-
for on the premises, in like manner as if they had been
mortgaged for the payment thereof, and may keep
possession of the premises, until it be paid.

64. Nothing herein contained shall extend or apply
to any suit, brought by a mortgagee, or his heirs or
assigns, against a mortgagor, or his heirs or assigns,
for the recovery of the mortgaged premises.

65. When the defendant shall claim allowance for
improvements, as before provided, the plaintiff may,
by an entry on the record, require that the value of his
estate in the premises, without the improvements, shall
also be ascertained, and the value of the premises in
such case, shall be ascertained as it would have been,
at the time of the enquiry, if no such improvements
had been made on the premises by the defendant, or
any person under whom he claims, and shall be ascer-
tained in the manner herein before provided, for esti-
mating the value of improvements.

66. The plaintiff in such case, if judgment is ren-
dered for him, may, at any time during the same term,
or before judgment is rendered, or decree passed, on
the assessment of the value of the improvements, in
person, or by his attorney in the cause, enter on the
record, his election to relinquish his estate in the
premises to the defendant, at the value so ascertained,
and the defendant shall thenceforth hold all the estate
that the plaintiff had therein, at the commencement
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of the suit, provided, he pay therefor the said value
with interest, in the manner the Court may order it
to be paid.

67. The payments shall be made to the plaintiff, or
into Court for his use, and the land shall be bound
therefor; and if the defendant shall fail to make the
payments, within or at the times limited therefor,
respectively, or in case the defendant in person, or by
his attorney in the cause, shall enter upon the record,
a suggestion to that effect, the Court shall order the
land and premises to be sold, and shall appoint a
trustee for the purpose of making the sale, and the
proceedings of the Court, in the appointment of the
trustee, and also as to the course and manner of
his proceedings, in making the sale, shall conform
as nearly as may be, to the practice in such cases, in
the Courts of Equity of this State. And the proceeds
of the sale shall be brought into Court, to be di-
vided under the Court’s direction, between the plain-
tiff and defendant, according to the principles herein
before contained. Provided, that if the nett proceeds
be insuflicient to satisfy the said value and interest,
the defendant shall not be bound for the deficiency.

68. If the defendant, or his heirs or assigns, after
the premises are relinquished to him, and he has paid
the assessed value of the same, or any part thereof, be
evicted thereof, by force of a better title than that
of the original plaintiff, the person so evicted may
recover from such plaintiff, or his representatives, the
amount so paid, as so much money had and received
by such plaintiff, for the use of such person, with law-
ful interest thereon, from the time of such payment.
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The first eight of the preeeding seetions in regard to allowances
for improvements, are taken from the new eode of Virginia, into
whieh they were eopied substantially from the statutes of Massa-
ehusetts and New York. The four last of these sections were
introdueed into the Virginia code, by the joint eommittee on re-
vision, from which they have been borrowed by the Commissioners,
with sueh modifieations however, as were necessary to render them
suitable to the system of praetiee prevailing in Maryland. They
are founded in natural justiee, and it is hoped will prove acéepta-
ble to the Legislature and people of this State. They aceord to
the plaintiff in Ejeetment, who has recovered his judgment, his
land at its enhaneed value, with the profits of it, so far as that
enhaneement is due to the general improvement and appreciation
of property in the country, but they withhold from him the fruits
of the labor and expenditure of others, and to these it is eoneelved,
he has no legitimate title. It is one of the sad consequences of
the great delays of parties, in asserting their elaims to property,
that innocent persons have to suffer for it. It was not long ago,
that a elaim was made to a large portion of the City of Louisville.
More reeently, a person set up a title to a part of the City of New
Orleans, and but the other day, a suit was decided in Pittsburg,
involving the title to land, upon whieh three hundred homses had
been erected. The fact that such extensive improvements were
made on the land, is of itself suflieient proof that the outstanding
claim was both stale and hidden, and mnot to be diseovered by or-
dinary diligenee. When sueh elaims sueeeed, they enrich one, or
at most, a few persons, without merit, while they rob great num-
bers of persons, ineluding the helpless and unproteeted, who have
been guilty of no fault or delinqueney of any kind, of their only
means of subsistenee. The truth is, that old, stale and hidden
claims, even where they are just, but rarely sueeeed, and it is be-
lieved, that under the regulations here recommended, they will
have a better ehanee of sueeess than they ever had.

69. The Courts shall have power for the regulation
of their own proceedings, in carrying into effect the
details of the provisions herein contained, to adopt all
such rules of practice, as they may deem necessary
and convenient for that purpose.




THE LAW OF ATTACHMENT.

Tue theory of the proceeding in attachment is, that the defen-
dant, by reason of his residence beyond the limits of the State, or
of his having absconded with intent to injure and defraud his
creditors, cannot be arrested, and process against his property is
given, for the purpose of compelling himn to appear to the suit. It
is substantially a sequestration, intended to bring a non-resident or
fraudulent debtor under obedience to the law. Hence it is settled,
that if the defendant was a resident of the State, in the one case,
or had not absconded in the other, at the time of suing out the
attachment, he may by plea, or upon motion, show the fact, and
the attachment Wlll be quashed, as having been improvidently
issued.

The attachment and the capias both go together into the hands
of the Sheriff,—the one against the property, the other against the
person of the debtor. If the Sheriff seize both, and return the at-
tachment, ““ attached as per schedule,” and the capias, cepi,” the
attachment does not fall as of course, because at the time it issued,
the defendant may have been a non-resident, or may have actually
absconded, and afterwards changed his mind. Both returns, there-
fore, may stand well together, and the officer having both the per-
son aud the property of the debtor, so returns his process, that the
Court may deal with either, or both, according to law.

The defendant, however, cannot appear to the writ without bail,
if cause of bail appear on the proceedings, and cause of bail must
appear, if the acts of Assembly have been complied with. At this
point, however, the acts of 1834, ch. 79, and 1839, ch. 39, come
into view. They provide, in substance, that no attachment, either
against a non-resident or absconding debtor, shall be dissolved, un-
less the defendant shall give bond to the plamtlff in such security
as the Court shall approve, to satisfy any judgment that may be
recovered in the case. These acts formed a marked epoch in the
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history of the attachment law of Maryland. Their effcct is, to
convert that which was before a mere distringas, to compel the
defendant to appear, into a substantive action i rem, to enforce the
payment of the debt. The attachment is no longer a mere sub-
sidiary process to bring the party into Court, but an independent
remedy, by which the property is seized and sold for the payment
of the plaintiff’s claim, and in most cases, the last thing the plain-
tiff’ desircs 1s, the appearance of the defendant to the suit.

Again, the Constitution abolishes imprisonment for debt, and the
effect of that provision, but for the acts of 1834 and 1839, would
have been to destroy the whole efficacy of the remedy by attach-
ment. Bail was the means by which the imprisonment of the
body, as the final rcsult of the suit, was secured, but where there
is no imprisonment for debt, there can be of course, no bail. In
the state of things supposed, thereforc, there being no longer any
necessity of giving bail, the attachment would have been dissolved,
and the goods relcased, by the simple order of an attorney to enter
his name to the suit. If these acts, therefore, had not been on the
statute book, when the Constitution went into operation, an act
containing similar or equivalent provisions, must have been passed
to preserve the whole proceeding by attachment from destruction.
It may be remarked moreover, that if the attachment had not been
converted into a regular action iz rem, by the legislation referred
to, it 1s certain that the same result would havc been brought about
a few years later, as a nccessary consequence of the abrogation of
imprisonment for debt.

Recurring for a moment to the theory of the attachment, it is
worthy of remark, that in form, it is separated into two proceed-
ings—the attachment and the action—the one against the goods,
the other against the body. And from the character of this ar-
rangement alone, the inference is almost a necessary one, that the
two proceedings were designed to be in the altcrnative, and that
in no event was the plaintiff to be entitled to two judgments in the
same suit. The attachment being a mere distringas to compel an
appearance, whenever its object was accomplished by an appear-
ance, the attachment fell to the ground. There is, however, a dic-
tum of the Court of Appeals, in Barr vs. Perry, 3 Gill, 326, to the
effect, that the plaintiff may prosecute both procecdings and obtain
judgment in each, but upon what principle, it is respectfully asked,
can this be so? Why is it that the goods are ever condemned ?
Simply, because the distringas has failed to bring the body into
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Court, that the action may be prosecuted against it. To condemn
the goods, which supposes the party to be absent, and to render
judgment against the person, which supposes him to be present,
and to do all this in one and the same case, involves an elementary
incongruity, which there is no power in logic to reconcile.

Such is the present state of the attachment law, the acts of 1834
and 1839, and the new Constitution, all considered. The plaintiff,
by force of the attachment, acquires a lien upon the goods or credits
attached, the appearance of the defendant having no effect upon
the attachment, until the bond with approved secarity is filed, in
which case, the attachment falls, and the goods are released, when
the plaintiff has his bond and security in place of his lien. Itis
therefore, a substantive action by which the creditor is enabled to
seize upon the property or credits of his debtor, and hold them or
their equivalent, for the payment of his demand. Itis to be treat-
ed therefore, not merely as the incident of a remedy, but as the
remedy itself. And the question now presents itself, what altera-
tions or amendments, either of its rules and clements, or of the
mode of applying them, are required to render it a safe and con-
venient remedy, without being an oppressive one ?

As already intimated in another place, it is very desirable that
the proceeding by attachment should be emancipated from the
trammels of the statutory law. The original germ of the foreign
attachment was taken from the customs of London, which has been
expanded from time to time, by a succession of statutes, beginning
in 1692, and running through the whole course of Maryland legis-
lation down to 1854, and in the construction of the system thus
created, it has been required that all the proceedings must appear
upon their face, to be within the special and limited jurisdiction
thus conferred upon the Courts. Any departure from the strict
line of proceedings marked out by the statutes, as it operates to
deprive the Court of its jurisdiction, need not be pleaded or other-
wise shown by way of defence, but may be brought to the notice
of the Court, by motion to quash, or by demurrer; or if the objec-
tion be not taken in the Court below, it may, notwithstanding the
act of 1825, ch. 117, upon appeal be assigned for error. All the
nice technical learning, with which the decisions abound, and the
numerous amendatory acts, intended to cure the defects thus arising,
have grown out of the one principle, which regards the remedy by
attachment as a special jurisdiction, limited by the words of the

statute creating it. And it will be a great improvement in this
L7
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'important branch of the law, to place it within the general juris-
diction of the Courts, requiring all objections to the proceeding to
be made as defences by plea or otherwise, as in other forms of
action, and declaring that all formal defects shall be cured, or for-
mal omissions supplied by legal intendment.

It will be found necessary also, as a consequence of the abolition
of imprisonment for debt, to strengthen the arm of the Court, and
to guard the rights of creditors, against certain fraudulent abuses
of debtors, now more than ever in their power, by enlarging the
remedy by attachment, with special reference to such abuses.

1. The remedy by attachment shall be deemed
and taken to be within the general jurisdiction of the
Courts, and no attachment shall be quashed or de-
feated, by reason of any defect or omission of sub-
stance or form, but all such defects or omissions may
be amended, according to the right of amendment
already existing in other actions, by law, or cured or
supplied by legal intendment.

The act of 1846, ch. 324, cures all defects in attachments then
pending, and provides that the Courts shall allow all amendments
in the affidavit, warrant, process or proceedings, so as to bring the
pending cases fairly to trial upon their merits, The operation of
the act begins and ends with the cases then on the docket, or
which were sued out in 1845. All other attachments, both before
and after the period named, were left to take their chances, and
stand or fall, by their conformity to the stern rules of the attach-
ment law, which were deemed gdbd enough for all cases not cov-
ered by the provisions of the act.

It is provided by the act of 1832, ch. 280, sec 4, that no attach-
ment sued out for any debt due to a minor, feme covert or lunatic,
shall be quashed or set aside for any defect in matter of form.
The implication is, that all other attachments may bc set aside
upon objections merely formal, and as an expression of the legis-
lative will, it is a little singular. For if justice can be administered
without regarding form in any one class of cases, it may for the
same reasom, be so administered in all. It is hardly seemly in
matters relating to the administration of justice, to declare before-
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hand, that one class of persons shall be favorites in Court, while
all others shall be dealt with sérict? juris.

2. Every person, partnership, firm, body corporate
or politic, competent to sue or liable to be sued in any
of the Courts of this State, shall be in like manner
competent to sue out, or be subject to the remedy by
‘attachment, as hereinafter provided.

To sue out an attachment is a privilege conferred by statute,
upon certain classes of creditors, being citizens of some one of the
United States, or of the Territories thereof, there being other
classes of creditors to whom the privilege is not extended. Until
of recent years, it was necessary that the plaintiff, seeking the
benefit of the statute, should bring himself within its provisions, by
describing himself upon the face of the proceedings, to be a
creditor entitled to sue in this form. And although the privilege is
now somewhat enlarged, and many of the nicer technicalities in the
forms of proceeding dispensed with, yet the right to sue in this
form is not a general right, and to enable a person who can sue in
any form, to sue in this, is the design of this section.

By the attachment law as heretofore existing, many persons—
more formerly than at present, were prohibited from suing out
attachments, who were nevertheless liable to be proceeded against
by attachment. This is not altogether fair, and its want of mutu-
ality ought to be a sufficient objection, if there were no other, to
the old rule.

3. The right to sue out an attachment shall exist as
hereinafter provided, in every case of a debt, claim or
demand, arising upon contract, where the contract
itself ascertains the amount of indebtedness, or where
the amount is capable of ascertainment by some stan-
dard, fixed by the contract sufficiently certain to be
averred upon oath.

This rule is taken from the case of Wilson vs. Wilson, 8 Gill,
194, in which the Court says, that an attachment may be sued out,
where the contract fixes the amount of the debt—or where it
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furnishes the standard by which it may be fixed—or where the jury
by their verdict, may ascertain and find the amount. The part of
the opinion which is in italics is omitted, for the reason that it
would authorize attachments, in cases of unliquidated damages, in
the broadest sense of the term. For the jury need no standard
whatever, in their ascertainment of the amount due. And certainly
they may find the amount, when neither the plaintiff, nor any
person for him, could aver the amount upon oath, And yet the
case of Smith vs. Gilmer, garnishee, 4 H. & J. 177, comes very’
near a claim for unliquidated damages. The facts were, that
Purviance, the agent and supercargo of Smith, applied in Amster-
dam to Willink, the defendant, to furnish him bills on Batavia,
which would yield him $30,000, of the currency of the United
States. The bills were furnished, but in Batavia they produced
only $22,500, by which means, his return cargo became short by
that deficit, and the attachment was sued out to recover damages
for the disappointment. The case was argued by the ablest men at
the bar, of that day, but no objection appears to have been taken
to the character of the claim. Should the Legislature be of
opinion, that the rule should be as broad as that given by the
Court of Appeals, it will be an easy matter to insert as a part of
the rule, that member of the sentence of the Court’s opinion,
which has becen omttted viz. “or where the jury by their verdict,
may ascertain and find the amount.’

4. Upon the affidavit or affirmation of the attaching
creditor, or of his agent, clerk, or other person having
knowledge of the facts, that the defendant is justly
indebted to the plaintiff in the sum of ——— over and
above all discounts, and that he doth know, or is
credibly informed and verily believes,

Ist. That the defendant is not a citizen of the State of

Maryland ; or
2nd. That the defendant has actually run away or fled

from justice, or removed from his place of abode,

with intent to defraud his creditors ; or
3rd. That the defendant is a corporation not chartered
by this State ; or
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4th. That the defendant is a corporation chartered by
this State, but that the President and Directors, or
Managers, or a majority of them, are not citizens or
residents of this State ; or
5th. That the defendant so conceals himself that a
summons cannot be served upon him ; or

6th. That the defendant is removing or about to re-
move his property subject to execution, or a mate-
rial portion thereof, out of the State, or out of the
County in which he resides, not leaving enough to
satisfy the plaintiff’s demand ; or
7th. That the defendant hath sold or conveyed, or
otherwise disposed of his property subject to execu-
tion, or suffered or permitted it to be sold, with
intent to defraud his creditors ; or

8th. That the defendant is about to sell or dispose of
his property subject to execution, or a material por-
tion thereof with intent to defraud his creditors; or

9th. That the defendant purchased the goods, chattels
or property of the plaintiff, for which the defendant
is so indebted, and obtained possession thereof, by
false pretences and dishonest misrepresentations ;
that the said debt is not due or payable according
to the terms of the said purchase, but that the
plaintiff doth verily believe, and hath good cause
to think and believe, that the defendant, when the
said debt becomes due and payable, will not have
the means to pay it.

And upon every such affidavit with the cause of
action thereto annexed, the Clerk of the Circuit or
other Court of Law, from which the said attachment
may be sued out, without any warrant therefor, from
a Judge or Justice of the Peace, as hath been here-
tofore used and practiced in this State, shall issue an
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attachment against the lands, tenements, goods, chat-
tels and credits of the defendant, but in cases occur-
ring under the ninth division of the enumeration
herein contained, the attachment shall not effect any
other than the goods or property, so fraudulently
obtained from the plaintiff.

Those of the above provisions which are not contained in our
own attachment laws, are suggested partly by the « Code of Civil
Procedure of the State of Ohio,” partly by the “Indiana Code of
Pleading and Practice in Civil Actions,” partly by the “Code of
Virginia,”” and are in part, of the suggestion of the Commissioners
themselves. The grounds of an attachment on warrant, by the
existing laws of Maryland, are, that the defendant is a non-resi-
dent of the State, or, that being a resident, he has removed from
his place of abode, with intent to injure and defraud his creditors,
or under the act of 1832, ch. 280, that the defendant is a foreign
corporation, or being a domestic corporation, a majority of the
officers or managers thereof are non-residents. To these it is pro-
posed to add the cases of a defendant concealing himself to avoid
the process of the Court; of a defendant removing his property
from the State or County, or conveying or disposing, or about to
convey or dispose of his property, for the purpose of defrauding
his creditors, and of the case of a party who obtains possession of
property by purchase, by fraudulent misrepresentations and dis-
honest means, in which last case, although the debt may not be
due, the shortest and best remedy for the party defrauded, is to
enable him to retake his goods by attachment. And although to
the mind of a critical lawyer, this may seem like an affirmance and
a denial of the contract, in the same breath, yet the Courts will
not permit any little incongruity in the adjustment of the remedy,
to interfere with the great purposes of justice.

It will be seen at once, that these provisions enlarge very mate-
rially the grounds of the proceeding by attachment, as heretofore
used in this State, but it must be remembered, that the abrogation
of imprisonment for debt, has given great power to debtors.
They may, in truth, pay or not, as they please, provided, they
keep their means of payment out of sight, or do not exhibit them
in any tangible form. And although there are perhaps few per-
sons, who would desire to see restored the power of incarcerating
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a fellow being for the misfortune of being in debt, yet it cannot
be deemed either wise or just, to legislate exclusively for the debtor
portion of the community. Such a policy tends to impair the moral
scnse of men in soclety, and to cramp the operations of business, by
auniversal laxity in the performance of contracts. Besides, it ought
not to be overlooked, that most men are both debtors and creditors,
and that whatever they may gain by an over inaulgence to them-
selves in the one capacity, they lose by its correlative disadvantage
to them in the other. It will be observed moreover, that in all that
is additional to the old grounds of suing out attachments, the
design is to énable the fair and honest creditor, to countervail
the devices of dishonesty and fraud, and of this no man ought to
complain.

The warrant of a Justice of the Pcace, is deemed to be an idle
ceremony. It can confer no authority upon the Clerk to issue the
process of the Court, and with a Judge, if the law in the form of
the oath has been complied with, the signing of such a warrant is
amere form. As long as it is required however, it will simply add
to the chances of mistakes being committed in the proceedings,
and therefore, on every account, it is proper it should be disused.

5. When the bond, bill, note, contract or other cause
of action of the plaintiff, has been lost or destroyed, it
shall be sufficient if the plaintiff, or other person for
him, make oath or affirmation of such loss or destruc-
tion, and state as fully as he can do so, the contents of
said lost or destroyed instrument.*

*In some of the States, the plaintiff in every case of attach-
ment, is required to give a bond, as in action of replevin. In
other States, the necessity of the bond is limited to cases, where,
by the attachment, it is intended to disturb some one’s possession
of personal property. The Commissioners do not recommend a
bond in any case, but if one is required, they think it should only
be under those heads which have been added to the existing law
of attachment, and where the intention is to deprive the defendant
or some other person, of the possession and use of personal pro-
perty. The following section would meet that view of the case.

6. Whenever it is designed in cases occurring under
either of the divisions, five, six, seven, eight or nine,
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6. The oath or affirmation of the plaintiff may be
made before a Justice of the Peace, of the County or
City in which the attachment is issued, or of any
other County or City of the State, with a certificate of
the Clerk, in the latter case, of the Circuit or other
proper Court, that the said Justice is duly commis-
sioned and qualified. And where such oath or affirma-
tion shall be taken out of the State, it shall be sufficient
if made before, and subscribed by a Judge of a Court
of record, the fact of his being such Judge, to be
certified by the Clerk of the said Court; or made
before and subscribed by a notary public, and certified
under his notarial seal,—the seal in either case, to be
sufficient proof of its own verity.

7. In every attachment there shall be inserted a
clause, commanding the Sheriff to make known to

each person, in whose hands or possession the pro-
perty or credits are, to be and appear on the return
thereof, before the Court, to show cause, why such
property or credits should not be condemned, and

as enumerated in section 4, that the Sheriff shall take
possession of personal property, already in the posses-
sion of the defendant or other person, the plaintiff
shall, at the time of suing out the attachment, give
bond to the State of Maryland, with security to be
approved by the Clerk issuing the attachment, in the
penalty of at least double the amount of the claim
sworn to, with condition to pay all costs and damages,
which may be sustained by the defendant, or other
person, by reason of the plaintif’s suing out and levy-
ing said attachment upon the goods of the defendant,
or any other person, in case the plaintiff in the attach-
ment, should not prosecute the same, against the said
goods, with effect.
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execution thereof had and made as in other cases of
recoveries and judgments in Courts of record. At
which return day, if the defendant shall not appear
and enter into bond as required by law, nor the gar-
nishee to show cause to the contrary, the Court shall
and may condemn the property and credits attached
and award execution thereof to be had and made as
in othér judgments, which judgment shall be sufficient
and pleadable in bar by the garnishee, in any action
brought against him by the defendant for the same.

8. The return of the Sheriff, verified by his affida-
vit, that he has made known to the party in whose
hands or possession any property or credits have been
attached, to be and appear before the Court, to show
cause why the property and credits should not be con-
demned, and execution thereof had, shall be sufficient
to bind the garnishee to appear, and it shall not be
necessary to give the notice, and warn the defendant
or garnishee to appear, in the presence of witnesses,
as heretofore required by law.

9. With every attachment an action shall be insti-
tuted, and a declaration filed for the recovery of the
plaintiff ’s demand, and the summons in the action, to-
gether with a copy of the declaration, shall be sent
out at the time of issuing the attachment, to be served
on the defendant, if he be found by the Sheriff, but it'
shall not be necessary to file a short note as heretofore
required by law. '

The copy of the short note to be set up at the Court House door,
or served on the attorney of the defendant, if intended as a notice,
1s all useless machinery. A party whom the Sheriff cannot find in
the County, is not likely to see such a notice during the short time

1t may remain posted up at the door of the Court House, and if
i 18
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the defendant have counsel at the bar, the case will be more likely
to meet his eye on the docket than elsewhere.

10. Upon the return of non est inventus to two suc-
cessive summonses, in any action arising upon contract,
where the contract ascertains the amount of indebted-
ness, or where it is susceptible of ascertainment by
some standard fixed by the contract, it shall be lawful
for the Court, having cognizance of the action, upon
the plaintiff making such proof of his cause of action
as the Court shall require, to award an attachment
against the lands, tenements, goods, chattels and cred-
its of the defendant, in which attachment the proceed-
ings shall be the same, and judgment of comdemnation
shall be rendered, and execution thereon had and
made, as in other cases of attachment.

11. If the plaintiff, or any person for him, shall
make oath or affirmation, that he verily believes, the
person upon whom the attachment has been, or is
about to be served, as garnishee, hath property belong-
ing to the defendant in his possession, or under his
care, and that he verily believes, that such person is
about to remove the property from the said County,
it shall be lawful for the Court, out of which the
attachment issues, or for the Judge thereof, out of
term time, to pass an order directing the Sheriff to
take the goods into his possession, and hold the same,
subject to be condemned for the use of the plaintiff.
Provided, that if the garnishee shall give bond with
good security, to be approved by the Court or Judge,
to pay the plaintiff, in case the property shall be con-
demned, the full value thereof, or the amount of the
attaching creditor’s demand, then the property shall
be restored to the garnishee. '




THE LAW OF ATTACHMENT. 139

12. If the plaintiff, or any person for him, shall
make oath or affirmation, that he verily believes, the
person upon whom the attachment has been, or is
about to be served as garnishee, is indebted to the
defendant, in any sum of money, and that he verily
believes, that the garnishee is about to depart and
remove from the County where he resides, it shall be
lawful for the Court, or the Judge thereof, out of term
time, to pass an order requiring the garnishee, within
a certain time to be named in the order, to give bond
with good security, to be approved by the Court or
Judge, to pay to the plaintiff, in case the credit shall
be condemned, the amount of the same, or of the
judgment of condemnation, and in case of his neglect
or refusal to give such bond, within the time limited
by the order, the Court or Judge may award an attach-
ment for the use of the plaintiff, against the property
and credits of the garnishee, which attachment shall
be proceeded in, and judgment of condemnation ren-
dered, and execution thereof had and made, as in
other cases of attachment. Provided, that in case of
the failure of the plaintiff to obtain judgment of con-
demnation in the principal case, the property and
credits of the garnishee shall be released, and the
subsidiary attachment dissolved with costs.

In dealing with the garnishee in certain contingencies likely to
arise in practice, the law must necessarily be very stringent. The
alternative is between a stern rule, and an ineffectual rule, for it 18
very certain, that unless he is held to a strict accountability, he
may put the law at defiance.

Yet to seize a man’s body at the suit of one who is not his cred-
itor, upon a debt contracted with a third person, and not yet due,
and to compel him to give bail for his appearance at Court, there
to answer interrogatories on oath, and render his hody to prison,
or pay the condemnation, is a proceeding by no means wanting




140 THE LAW OF ATTACHMENT.

in energy. But such was the law of Maryland from 1795 until
the adoption of the new Constitution. Now however, that impri-
sonment for debt, and with it, the entire machinery of arrest and
bail, are abolished, in what manner is the property of the garnishee
to be made to take the place of his personal responsibility, which
can no longer be resorted to? If the above provisions appear to
be harsl, they are certainly not more so than those which the recent
fundamental changes have swept away, and the place of which
they are intended to supply. And the Commissioners, from the
best consideration they have been able to give the subject, are
unable to perceive in what respect they can be mitigated, without
destroying their efficacy.

In drafting these sections, the aim of the Commissioners has
been to maintain, as nearly as might be, the parallel between them
and the sixth section of the act of 1795, of which they are designed
to be the equivalent. Should it be considered however, that the
garnishee is entitled to protection against the possible abuse of the
power thus placed in the hands of the plaintiff, a section may be
inserted, requiring a bond from the plaintiff, according to the sug-
gestion at page 135, in the note.

13. In all cases where an attachment is levied upon
the interest of the defendant in the capital or joint
stock, or debt transferable upon the books of any cor-
poration, the Sheriff, at the time of such levy, shall
serve a notice upon the President or other chief officer,
or leave the same at the banking room, office, or place
of business of such corporation, stating the amount of
the plaintis claim, with the interest thereon, a copy
of which notice, with the memorandum of the time
and manner of the service thereof endorsed thereon,
shall be returned with the attachment.

14. At the time of such service and notice, or at
any time thereafter, before the return day of the
attachment, the Sheriff may require from the Presi-
dent or other principal or chief officer, a certificate of
the number of shares, or amount of transferable debt,
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standing in the name of the defendant, on the books of
the said corporation, at the time of such service and
notice, and in case of refusal or neglect, for the space
of twenty-four hours, to furnish such certificate, the
Sheriff shall forthwith report such refusal or neglect
to the Court, or to the Judge thereof, if out of term
time, and the Court or Judge, may cause the President
or other principal or chief officer to be brought before
him, to be examined on oath, touching such number of
shares, or amount of transferable debt, and the Court
or Judge may cause the books of the corporation to be
brought into Court or laid before him, and may punish
the President or officer, as for a contempt.

15. When the Sheriff, by the means above pro-
vided, or otherwise, hath obtained satisfactory infor-
mation of the number of shares, or amount of-trans-

ferable debt, standing in the name of the defendant,
on the books of the corporation, he shall, by schedule
thereof, levy the attachment thereupon, or upon so
much thereof, as may be sufficient to satisfy the claim
of the attaching creditor and costs, and his return
shall be conformably thereto.

16. If the officers and agents of the corporation,
after service and notice as aforesaid, shall transfer, or
permit the transfer by the defendant, of any stock or
transferable debt, standing in his name as aforesaid,
such corporation shall forfeit and pay to the plaintiff,
the full market value of the stock or debt so trans-
ferred, at the time of such transfer, to be recovered by
the plaintiff as for a tort. Provided however, that if
a sufficiency of such stock or transferable debt, to pay
the claim of the plaintiff and costs, be left, it shall not

be unlawful for the defendant to transfer the residue
thereof.
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17. In case of condemnation and sale of the interest
of the defendant, in the capital or joint stock, or trans-
ferable debt of any corporation, the tranfer thereof on
the books of the corporation, shall be made to the
purchaser thereof by the Sheriff making such sale, or
in case of his death, by his successor in office.*

* The substance of the aet of 1832 is inserted in the text,
because the Commissioners found that act upon the statute book,
and considering the fact of its having remained there for more
than twenty years unrepealed, and even unchanged, as some evi-
dence of the public approbation of its provisions, though the
probability is, that the act has never been practically applied to use
In one instance, since its passage, they did not consider themselves
at liberty to strike it from the attachment system, or to substitute
any thing totally varying from it, of their own in its place. But
as alternative provisions for those contained in section 14, 15, 16,
and 17,-n the text, and as embodying all that is really necessary in
reference to the service of attachments on corporations, they have
prepared the following sections, and presented them in the form of

a note:

14. Tt shall be the duty of the President or other
officer of such corporation, upon the demand of the
Sheriff, to furnish a certificate of the number of shares
of stock, or amount of transferable debt, standing in
the name of the defendant, upon the books of the
corporation, at the time of the service and notice as
aforesaid, which certificate shall be returned by the
Sheriff, with his schedule of the stock or debt. ~And
the refusal or neglect of such officer, to furnish the
certificate, shall be deemed and treated as a contempt

of Court.

15. The service and notice as aforesaid, shall be
taken and considered in law, as the levy of the attach-
ment upon the interest of the defendant, ds aforesaid,
in the stock or debt of the corporation, and any
transfer thereof by the defendant, or the officers after
the levy, not leaving sufficient to pay the plaintiff’s
claim and costs, shall be deemed unlawful, and shall
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The act of 1832, ch. 307, from which these provisions in refer-
ence to the service of attachments upon corporations, are in sub-
stance taken, is intolerably prolix and complicated, and withal
needlessly harsh and distrustful of these institutions, whose charters
being at all times within the powerof the Legislature, is of itself a
powerful restraint upon them. Apart however, from this consid-
eration, it is believed that it will only be necessary to inform any of
the corporate bodies of the State, of the duties which are required
of them, to ensure from them and their officers, a prompt and
respectful obedience to the laws.

18. To every attachment the garnishee may plead
in behalf of the defendant, such plea or pleas, as the
defendant himself could do, if he had been taken by
the Sheriff under the summons, and had appeared to
the action.

19. The plaintiff may exhibit interrogatories in
writing, to' be answered by the garnishee on oath in
Court, touching or concerning the property or credits
of the defendant, in his possession or charge, and by
him due or owing, at the time of the service of the
attachment upon him, or at any other time, and if the
garnishee shall neglect or refuse to answer the same,
within the time prescribed by the rules of Court for
such purpose, the Court may adjudge that the gar-
nishee hath in his possession, property of the defendant,
"or is indebted to the defendant to a value or amount
sufficient to pay the claim of the plaintiff, with the
interest and costs, and execution shall issue as in other

pass no interest to the assignee thereof ; and in case of
condemnation of the .interest in the stock or debt, the
transfer thereof on the books of the corporation, shall
be made to the purchaser, by the Sherift making such
sale, or in case of his death, by his successor in office.

'
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cases of condemnation of goods or credits, in the
hands of the garnishee.

20. The plaintiff may, in like manner, exhibit inter-
rogatories to the President, or other chief or principal
officer of a corporation, where the attachment has been
levied upon the defendant’s interest in the capital or
joint stock, or transferable debt of such corporation,
touching the number of shares, or amount of such
debt standing in the name of the defendant, upon the
books of the corporation, and in case of the refusal or
neglect of such officer, being notified thereof, to answer
the interrogatories within the time limited by the rules
of Court for that purpose, the Court may proceed
against the officer as for a contempt of Court.

21. In all cases where the garnlshee shall truly
disclose the property of the defendant, in his posses-
sion or charge, and the amount of money due or
owing by him to the defendant, and shall obey the
judgment of the Court, if there be one for the plain-
tiff, he shall be allowed his costs. And the garnishee
may pay the money owing by him to the defendant,
not exceeding the plaintiff’s claim and costs, into
Court, and such payment shall be a sufficient dis-
charge of his liability to the defendant, for the money
so paid.

The act of 1824, ch. 74, provides, that the garnishee may come
into Court upon the return day, or within five days thereafter, and
confess the amount of property or credits in his hands, and if the
plaintiff, claiming a larger sum, will not take judgment for that
amount, the garnishee shall be allowed his costs, unless, on the
final decision, the plaintiff shall recover a larger amount than the
garnishee so confessed. The above section however, contains the
same provisions and something more, and is in other respects, a
better rule.
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22. When the attachment is laid upon a debt due
the defendant, by judgment or decree, the garnishee
shall, in no event, be liable for costs, but the costs to
which, as garnishee, he would be liable in other cases,
shall in the case herein provided for, be paid by the
plaintiff in the attachment.

23. The following property and credits shall be sub-
ject to attachment and condemnation, viz: Lands, ten-
ements and hereditaments; goods, chattels and credits;
equitable interest in lands; debts due or owing by
judgment or decree; or by deed of trust; or upon
mortgage of real or personal estate or property; the
interest of a partner in the partnership effects ; surplus
money arising from the sale of the debtor’s property
under execution, and remaining in the hands of the
Sheriff ; debts not yet due or payable; the interest of
the defendant in the capital or joint stock of a corpora-
tion, or in the debt of a corporation, transferable on the
books thereof ; debts payable in work and labor, or in
the delivery of property, or other thing of value.

And the following property and credits shall not be
subject to attachment and condemnation, viz: Lands
and tenements conveyed, or agreed to be conveyed
bona fide and for valuable consideration, before the
issuing of the attachment; moneys due or payable on
judgments, decrees, bonds, notes, contracts, or other
evidences of debt. or accounts, assigned for valuable
consideration and-bona fide, before the issuing of the-
attachment ; money owing upon a negotiable promissory
note, bill of exchange, or other commercial instru-
ment, to the defendant as endorsee or holder thereof,
but transferred by him for valuable consideration, in
the due course of business, to a bona fide holder, with-

19
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out notice of the attachment, after the issuing, or ser-
vice thereof upon the maker or acceptor: money
arising from the sale of the real estate of the defen-
dant’s wife; money in the hands of the trustee of an
insolvent debtor; money paid into Court.

In the case of Somerville »s. Brown, 5 Gill, 399, the broad
question was presented, whether an attachment laid in the hands
of the maker of a promissory note, as garnishee, for the debt of
an endorsee, then being the owner and holder of the note, and a
judgment of condemnation in the attachment, will protect the
maker (garnishee) in a subsequent action brought on the same
note, by a subsequent endorsee, without notice? And it was held
against the opinion of Dorsey J. that the garnishee was protected.
The law, as established by this decision therefore is, that a party,
who in the due course of business, pays full value for a note, and
gets possession of it, containing upon its face no notice nor intima-
tion, that any other person claims or can claim, any right or title to
it, shall nevertheless, be compelled to yield his right to that note,
and to the money due on it, to a general creditor of some prior
holder, which creditor never saw the note, nor parted with a
dollar upon the faith of it. The majority of the Court say, that
the statute is imperative and they have no cheice but to obey it;
and if they had stopped there, the ground of their decision might
have been satisfactory to most persons, but they go further, and
institute an elaborate process of reasoning to show, that the statute
is right upon principle, and ought to be strictly enforced. With
great respect however, for that learned Court, the Commissioners
conceive, that the statute upon principle is not right, and they have
accordingly provided for its repeal in the specific case referred to.
If they have a doubt upon the subject it is, whether it would not
be wise to follow the example of Massachusetts, and exempt all
commercial paper from the operation of the attachment laws.

24. The lien of the attachment, as between the
attaching creditors, and as to the rights of third par-
ties, shall take effect upon the property and credits
attached, from the delivery of the writ into the hands
of the Sheriff, who shall note upon the back of each
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and every writ of attachment, the precise time of its
delivery, so as to show the order in which several
writs of attachment came into his hands. As against
.the garnishee, the lien shall take effect upon the pro-
perty and credits in his hands or possession, only from
the time of the service of the writ upon him, which
time the Sheriff shall also specify in his return, but the
attachment shall affect any property or credit, which
came to the hands or possession of the garnishee, after
such service, and before the return day of the writ.
And no attachment laid in the hands of a consignee or
factor, shall affect his lien.

This rule embodies the law as it may now be collected from the
Maryland cases, although there is no decision in which it is laid
down in terms. In one case it was held, that several writs deliv-
ered to the officer, at different times, took precedence in the order
of their delivery. (2 H. & McH. 261.) In another case, it seems
to have been understood as the law, that the Sheriff had it in his
power, by levying the last writ first, to give priority to the junior
attachment, but that he did so at his peril. (4 H. & McH. 335.)
But if the rule be established as now proposed, that the lien shall
attach from the delivery of the writ, then s far as the attaching
creditors are concerned, the conduct of the Sherff, in levying this
or that writ first, can have no effect upon their rights, unless by a -
total neglect to make any levy before the return day, the writ shall
become functus officio, in which case the attachment will be wholly
fruitless.

It may be however, that the Sheriff' shall note the time of the
delivery of each writ into his hands, and still no question of prior-
ity shall be thereby settled. For if after the return day is passed,
it is found that sundry attachments, all against the same person,
and in the hands of the Sheriff at the same time, have been re-
spectively levied upon different parcels or articles of property, or
different credits, the whole number of the attachments must then
be considered as distributively affecting each the property or credit
upon which it was levied. This results from the principle, that
the attachment is of no effect unless it is levied, and can only avail
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to the extent to which it has been levied. The rights of the par-
ties must therefore, to this extent, be in the power of the Sheriff.

No attempt has been made to lay down a strict and imperative
line of duty for the Sheriff, under the circumstances supposed, on

“account of the difficulty of prescribing any rule which would be
altogether free from objection. It often happens for example, that
after sundry attachments have been issued and delivered to the
Sheriff, a creditor coming last of all, lays his attachment upon
some property or credit of the defendant, which he alone had dis-
covered, and which all the rest had overlooked. In such a case,
may the Sheriff lay this attachment alone, and refuse to lay any of
the others, upon this property or credit, without exposing himsel{
to liability to the prior attaching creditors? The Commissioners
do not profess to decide this question, but they are by no means
disposed to make a rule, rendering the Sheriff responsible in the
case supposed, if he be not already so by law.

It is said, upon what authority it does not appear, that the goods
and credits of a defendant, which came to the possession or hands
of a garnishee, after the service of the attachment upon him, and
before trial or judgment, are bound by the attachment in like man-
ner, as those which were in his hands at the service of the writ.
(Argument of Shaaff, 3 H. & McH. 574.) Ifsuch be the law, then
it is certain, that after the return day, the attachment binds pro-
perty upon which it was not levied,—that a garnishee is bound as
to credits, which never came to hig hands until after the writ was
functus officio—that an attachment is just as good without a levy or
service, as with it—and that the rights of the parties stand about
in the same position, whether the Sheriff discharges or neglects his
duty. But this cannot be the law. Attachments are like other
writs. When the return day comes around, the Sheriff’s authority
is at an end, and he has then to inform the Court, by his return,
what he has done under it. That return forms the record for fu-
ture reference, in determining the rights of person or property,
under that proceeding. The rules of law in reference to these
matters, are plain, well defined and well understood, and the Com-
missioncrs do not propose to change them.

The provision allowing the attachment to bind property or cred-
its, which reach the hands of the garnishee after the service of the
writ, and before the return day, might upon principle, be objection-
able, but the proposed rule is in conformity with the existing law
of this State, and no practical inconvenicuce is believed to have
grown out of itz and therefore, the old rule has not been disturbed.
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25. The Sheriff in levying the attachment upon the
goods of the defendant, shall be entitled" to take the
goods into his possession, only in cases where the
defendant himself would be entitled, as a matter of
right, to assume such possession. But where the
defendant is a joint owner with others, of the goods,
and the other joint owners are found in possession, or
where the goods are pledged or hypothecated, or
where those in possession are entitled as against the
defendant, to retain the actual possession of the goods,
the Sheriff shall lay the attachment upon the interest
of the defendant in the goods, return a schedule
thereof, and make known to those persons who are in
possession of the goods, to appear at Court on the
return day of tne writ, to be dealt with as garnishees.

‘What is said in the case of Van Brant vs. Pike & Ward, 4 Gil],
270, may be regarded as mnearly equivalent to the above rule.
Certainly the Sheriff’ can claim no right to the possession of the
goods, superior to that of the defendant in the attachment. Itis
his right that is attached, and nothing more.

26. A seizure of the goods of the defendant, under
the attachment, shall not be deemed valid, unless the
Sheriff, at the time of such seizure, had the goods in
his actual possession, or was in view of the goods
having the power of taking the actual possession.
And when the goods from their ponderous nature, are
incapable of being removed, or can only be removed
at great inconvenience, it shall be sufficient, if the
Sheriff have them within his power and under his
view, and return the same “attached as per schedule.”
And the Sheriff having once made a valid seizure of
the goods, under one attachment, and having the
goods by virtue of such levy, in his actual or construc-
tive possession, need not make a new levy or seizure
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thereof, under other attachments, against the same
defendant, but may return such other writs ““attached
as per schedule.”

27. To make a valid levy of an attachment upon
real estate, it shall be sufficient for the Sheriff to take
a description thereof, as full as conveniently can be
done, and return the attachment, “attached as per -
schedule.”

28. An attachment may be issued and levied or
served on Sunday, if oath be made, that the defendant
or some other person, is actually removing his goods
or effects on that day.

A provision similar to this, is incorporated into the attachment
laws of Virginia, Ohio and Indiana, and seems to be within the
rule of necessity.

29. The Sheriff shall, in all cases, have leave to
amend his return to an attachment, so as to make it
conform to the truth.

30. Upon the appearance of the defendant to the
summons, and upon his entering into bond with secu-.
rity to be approved by the Court, or Judge thereof,
out of term time, to pay the plaintiff any judgment he
may recover in the action, at any time before judg-
ment of condemnation, or after condemnation, but
during the same term at which condemnation shall be
had, the attachment shall be dissolved, and the goods
or their proceeds, or credits attached, shall be restored
to the defendant, but no attachment shall be dissolved
without such bond.

It is proper to remark, there are cases under the existing laws,

in which a defendant may appear, notwithstanding the acts of
1834 and 1839, and dissolve the attachment, without bond; and
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since the adoption of the new Constitution, without bail to the
action. The act of 1834 applies to persons “not residing in the
State ;”” the act of 1839, to cases where the plaintiff is a citizen,
and the defendant was a citizen of the State, at the time the debt
or damages accrued, upon which the attachment issues. In all
cases not coming under these provisions, the attachment will be
dissolved upon the simple entry of a common appearance for the
defendant. The proposed rule will cover all cases.

31. The defendant may appear to the action or to the
attachment, or both, either in person, or by attorney,
without bond or bail, or condition of any kind ; but the
simple appearance of the defendant shall not dissolve,
or in any manner affect the attachment or proceedings;
and having appeared, the defendant may move to quash
or dissolve the attachment, either for matter appearing
on the face of the proceedings, or upon the allegation
of facts in pais, in denial of the defendant’s having been
a non-resident of the State, or at the time the attach-
ment issued, or in denial of any other fact alleged by
the plaintiff, as the ground of suing out the attachment ;
and every such question shall be tried by the Court,
upon affidavits, and a rule to show cause, and affidavits
shall be admissible for both parties.

32. Any person or body corporate, claiming to be
the owner, either in whole or in part, of the property
or credits attached, may present such claim to the
Court, in the form of a petition, and upon the answer
thereto of the plaintiff, either denying the right set
forth in the petition, or alleging matter in confession
and avoidance thereof, an issue or issues shall be there-
upon framed, under the direction of the Court, which,
if of law, shall be tried by the Court,—if of fact, shall
be tried by a jury, whether the defendant have
appeared or not. And every such trial shall be had
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before that of the attachment, and the claimant shall
have the right to open and conclude. But it shall not
be competent for the claimant to move to quash, or to
make any objection to the proceedings in the attach-
ment.

The appearance in Court of a claimant to the property, pending
the attachment, is ex gratia, there being no provision in the acts of
Assembly to authorize it. The modec however, in which, after
coming into Court, he is to assert his right to the property, and
have it adjudicated, is not free from embarrassment. The claim
itself is a fact not apparent upon the face of the proccedings, and
may, it is said, be asserted by a motion to quash, in which case the
question of right will be tried by the Court, upon afidavits, or at
the claimant’s option, his ownership of the goods may be alleged
by plea, when it must be tried by a jary, but that before the ap-
pearance of the defendant, to present his claim by plea would be
very irregular, and cannot therefore be permitted. (Lambden wvs,
Bowie, 2 Mag. 339.) But to leave it with the claimant, to deter-
mine what shall be the mode of trial, and to make his determina-
tion binding upon the Court and the opposite party, is placing the
rules of law upon a most uncertain and unsatisfactory basis.

The trial of such a case is always between the claimant and the
plaintiff in the attachment, the defendant not being a party to the
proceeding, and for that reason not bound by 1ts result, but rarely
gives himself any trouble about it. It is not perceived, therefore,
that it can be more irregular to submit the question to a jury be-
fore, than it is after the defendant’s appearance. The proposed
rule is framed for the purpose of providing a plain and uniform
mode of trial in the cases referred to, and for the more important
purpose of preventing the debates and waste of time, which these
questions, as often as they arise in Court, are sure to occasion.

83. The Court out of which the attachment issues,
or the Judge thereof, out of term time, either before
or after the return of the attachment, shall have power,
whenever he may deem it expedient, to order a sale of
any personal property, other than servants or slaves,
levied on by virtue of the attachment, upon such terms



THE LAW OF ATTACHMENT. 153

and notice of sale, as the Court or Judge may pre-
scribe, and the proceeds of sale, after the payment of
the expenses incident thereto, shall be paid into Court,
and deposited to the credit of the suit, or with the
consent of the parties, may be invested in some pro-
ductive stock or fund, to abide the event of the suit.

34. The Judge of the Court from which an attach-
ment has issued, may out of term time, either before or
after the retdrn day, upon the application by petition,
of the defendant, hear a motion to quash the attach-
ment, either upon objections apparent upon the face of
the proceedings, or upon affidavits, upon the part of
either or both of the parties, and from the decision of
the Judge, an appeal shall lie to the Court of Appeals.

35. When the defendant is returned summoned, and
appears to the action, but fails or refuses to give bond,
so as to dissolve the attachment, it shall not be lawful
for the plaintiff to obtain a judgment of condemnation
in the attachment, and also a judgment in the action
affecting the general property of the defendant; but
the plaintiff may, in such case, have his election, which
remedy he will take, and having made his election of
one, the other shall be forthwith dismissed.

36. The plaintiff having obtained a judgment of
condemnation, shall not take out execution thereon,
until he has given, in the form of a recognizance, to be
entered on the docket, good security approved by the
Court, for the use of the defendant, to make restitution
of the property or credits, or the value thereof, in
case the defendant shall, within one year from the date
of the condemnation, come in and make it appear, that

the plaintiff hath been satisfied his debt or demand,
20
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or shall otherwise in Court, discount or bar the plain-
tiff’ of the same, or any part thereof; but no such se-
curity shall be necessary in any case, where the defen-
dant has appeared to the action or attachment, and has
plead to the same, or moved to quash, or has had the
opportunity of so doing ; nor shall such security in any
case be necessary, after the lapse of twelve months from
the date of the condemnation. Nor in any case, where
the attachment has been taken out, instead of any
other execution upon a judgment.

37. Any person having obtained a judgment for
money or damages, in any Court of law of this State,
may, at any time within three years next after the date
of such judgment, or after the expiration of the stay
of execution, if one be entered on the record, whether
the defendant be a resident of this State or not, instead
of any other execution, and without those previous
requisites, in other cases prescribed, take out an attach-
ment against the lands, tenements, goods, chattels and
credits of the defendant, to be laid, levied and returned,
and upon condemnation obtained, execution to be had
and made, as in other cases of attachment.

38. Any person having obtained judgment as afore-
said, may, in like manner, instead of any other execu-
tion, take out an attachment thereon, and cause the
same to be directed to the Sheriff of any County, other
than that wherein the Judgment shall have been
rendered, and laid upon any property or credits of the
defendant, to be found in such County, which attach-
ment shall be made returnable to the Court of such
other County, and to the term thereof which shall
happen next thereafter. And it shall be sufficient for
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the plaintiff, to entitle him to the benefit of such at-
tachment, to produce before such Court, a short copy
of the judgment, with the certificate of the Clerk, and
seal of the Court, before which the same was had.

39. .An attachment may, instead of any other execu-
tion, be issued by any party having obtained a judgment
in the Court of Appeals, either for the payment of
money, or for costs, and directed to the Sheriff of any
County or City of the State, the Clerk of the Court
of Appeals sending therewith a short copy of the judg-
ment, under seal, which attachment shall be returnable
to the Court of such County or City, and to the term
thereof, which shall happen next thereafter, and the
same shall be proceeded in, as in other cases of attach-
ment by way of execution.

40, The sale under execution, of the lands or goods
of a defendant in attachment, or garnishee, shall be of
an amount thereof, sufficient to satisfy the judgment of
condemnation, and the residue of the property shall be
returned to the defendant or garnishee. But when the
property, whether real or personal, is not susceptible
of division or separation, so as to make the amount of
the judgment of condemnation, and no more, a portion
thereof, as little beyond what may be sufficient to make
the sum required, as practicable, shall be sold, and the
surplus as aforesaid, restored to the defendant or gar-
nishee. Provided, that where executions upon several,
judgments of condemnation, are in the hands of the
Sheriff at the same time, the sale may be made to an
amount sufficient to cover all, without a separate sale
as to each.
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41. Where any person claims to be entitled in Equity,
to any money or property, from any person against
whom, and for which, an attachment might be issued
under the aforegoing provisions at law ; or in any case
where a Court of Equity could heretofore have issued
a ne exeat; or where personal property bound by a
trust, and proceedings are instituted to enforce the trust,
and the party is about to remove with such property
from the County where he resides, upon affidavit ac-
cording to the nature of the case, it shall be lawful for
the said Court of Equity, or the Judge thereof out of
term time, in his discretion, to award an attachment
against the specific property mentioned in such affidavit,
or against the property and credits of the said defen-
dant, as in case of attachmentsat law. And such at-
tachments shall be executed in the same manner, and
shall have the same effect as at law ; but the proceed-
ings thereon shall be the same as in other suits in
Chancery: and the Court, or in vacation, the Judge
thereof, may interpose by injunction, or by the ap-
pointment of a receiver, to secure the forthcoming of
the specific property sued for, or so much other estate
of the defendant, as will probably be required to satisfy
any future order or decree that may be passed in the
cause.

The writ of ne exeal, heretofore a most efficacious instrument in
the hands of the chancellor, to prevent his authority from being
treated with contempt, having been swept away by the abrogation
of imprisonment for debt, the above is an attempt to give to the
Courts of Equity, some equivalent for the loss of that power over
the person. It is taken in substance from the Virginia Code, 603,
sec. 11.

42. The Sheriff shall not be answerable in any case,
in trespass or otherwise, for the seizure under attach-
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ment, of personal property not belonging to the defen-
dant, in case the owner of such property shall appear
in Court, and assert his claim thereto, or having had
notice of such seizure, shall fail to appear at Court and
prefer his claim to such property.

This rule could only be in operation in cases where the defendant
is entitled to take possession of the goods, against the party in ac-
tual possession. (See rule 25.) It can affect the owner therefore,
only in those cases, where, having a full right to personal property,
he permits it to remain out of his own possession. He cannot
complain therefore, if in such particular case, he is required to ap-
pear in Court, and while the proceedings are pending, and in order
that justice may be effectually administered all ‘round, assert his
title to the property. One fair opportunity of preferring his claim
to property, is all that a reasonable man ought to ask.







THE CRIMINAL LAW.

TrHERE is no branch of the Laws of Maryland which has been
so much neglected—which is in a state of such complete disorder,
and of consequence so much in need of revision and amendment,
as the Criminal Law, The only attempt ever made by the State
to systematize any portion of its penal laws, dates back as far as
1809, and the statute then passed, commonly known as the Crimes
Act, 1s but a mere catalogue of offences, referred to as already
somewhere defined and described, with the annexation by the act,
of the punishment due to each offence. In the whole list there is
not one definition. For information in regard to the character,
and the coustituent elements of the various offences named in the
act, recourse must be had to the repositories of the English crim-
inal law, having none of our own; and we read from Coke and
Hale and Foster and Hawkins ; or from Russell and Starkie and
Archbold, accordingly as the ancient or the more modern rule in
England, may best suit the exigencies of the prosecution or the
defence.

In the Courts of Maryland, any book professing to treat of
criminal law, may be quoted, and relicd upon in a criminal trial,
and no authority or adjudication is so far binding, that it may not
be disputed. Tirst principles are not only debatable, but are
frequently contested with determined zeal. Nothing is fixed and
settled so as to be deemed beyond dispute; and one cause, perhaps
the principal cause, of this condition of things is, the absence of an
efficacious right of appeal in criminal cases. Itis true, the right
to sue out a writ of erroris recognized, but owing to the power of
revision by the Appellate Court, being limited to defects of form,
and irregularities in mere matters of procedure, and owing in
addition, to the inconvenience in practice, of obtaining the writ, it
1s a right, but seldom exercised. In the long course of fifty years,
but six or eight criminal cases have found their way into the Court
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of Appeals, and of these, only two involved questions of any
importance. There being practically no right of appeal worth
pursuing, the result has been, that the entire administration of
eriminal justice within the State, has devolved upon the inferior
Courts, and these tribunals, each aeting for itself, and in ignorance,
or it may be, in disregard of the course of proceeding in all the
rest, it were not strange if the eourse of eriminal justice were
different in them all, and eertainly not more strange, if in none of
them it was right. '

Things were in this eondition, when the Convention to reform
the Constitution of the State, met in November, 1850. The power
to try and condemn the eitizen, vested exelusively in the inferior
Courts—no settled eode of eriminal law to guide their deeisions,
and no right to have those decisions reviewed by a superior Court,
it oecurred to the mind of the Convention, that however wise and
proper it might be, to have an improved system of laws, and a new
organization of the Courts, for the trial of eauses involving the
right to a little property or money, yet that no Court at all was
neeessary to try a eitizen for his liberty or his life, and aceordingly
it was ordained, as a part of the organie law, that in the trial of
eriminal eases, the Jury shall be the judges of law, as well as faet.
The eonsequence is, that though the Judges still keep their seats
on the beneh, yet they merely act as moderators to preserve order,
and questions which at times might task the powers of the best
trained legal minds, are referred to men who never read a law
book, and if they did, eould not understand a word of it.

1t is far from the intention of the Commissioners, to undervalue
the great institution of trial by Jury; an institution, whiel, eonfined
to its appropriate sphere of aetion, and kept in the preeise place in
our system, which it was designed to fill, eannot be too highly
prized, or too jealously guarded. But the true point of its merits
may be misconceived, and with the greatest respeet for the intelli-
genee and patriotie intentions of the Convention, the Commission-
ers are eonstrained to express the opiuion, that the elause of the
Constitution alluded to, is an instance of sueh miseoneeption. And
having said this much, they deem it both proper and becoming in
them, to state their reasons for this opinion.

Trial by Jury in criminal eases, limited to its appropriate sphere,
merit all the enecomiums which have been passed‘upon it.»' The
right of every freeman, accused of a eapital, or otherwise infamous
crime, to have the aecusation put in a distinet and tangible form,
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by the presentment or indictment of a Grand Jury—to be cou-
fronted with the witnesses against him—to have compulsory pro-
cess for his own witnesscs, and to the trial of his case where the
facts arise, by an impartial jury of the vicinage, without whose
unanimous consent he cannot be convicted; are rights which no
citizen of this country would be w1111ng to surrender upon any
terms. It is to this mode of trial in eriminal cases ; to the protec-
tion which it affords against oppression, or the arbitrary conduct of
Judges appointed by the crown, or ¢cven elected by the people, that
the great charter, and most of our Anglo-American bills of rights,
are understood to refer. ¢ That no free man shall be seized or im-
prisoned, or exiled, or in any manner destroyed or despoiled, unless
by the legal judgment of his peers;”’ are terms which can only
apply to accusations and arrests for crime.

Trial by Jury in criminal cases, as handed down to us from our
English ancestors, cannot well be improved. The number of
twelve to constitute the panel—their unanimous consent in order to
a conviction—no peremptory challenges on the part of the State—
twenty peremptory challenges for the accused—no change of venue
at the instance of the prosecution, by which a freeman is dragged
from his own vicinage, and compelled to take his trial among
strangers, are all esscntial features of that system, and cannot be
changed without impairing the value of the system itself,

In reference however, to Jury trial in civil cases, the estimate of
its value is to be determined by considerations altogether different.
In 2 more primitive age, when all controversies in Court, resolved
themselves more or less immediately into force, and when the
principal occupation of Courts of Justice was, in affording protec-
tion to the weak, against the violence and rapacity of the strong—
when all legal controversies were comparatively simple, the value
of the right of trial by men of the vicinage, to whom all the par-
ties, and all the witnesses were well known, can, even at this day,
be well understood and appreciated But after society Has ad-
vanced so far beyond its primitive stages, that fraud and cunnmg
have taken the place of open violence—when the increase of com-
mercc, the improvement of the arts, and the infinitely diversified
dealings of men, have complicated all the transactions of life, and
rendered them to the ordinary understanding, difficult to be com-
prehended, trial by Jury, in civil cases, is not only of no value, but
in the judgment of the best informed minds, a hindrance rather to
the due administration of justice. Take the Jurics as we ordina-
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rily find them, and what do they know of an ejectment upon com-
plicated locations ? or of the validity of a will, as depending upon
a question of sanity? or of a case of complicated accounts? or of

a thousand other cases, that rmght be put? The apphcatlon of the
law to the facts, depends, at times, upon very nice distinctions,
which are explained by the Court to the Jury, and nine times out
of ten, the Jury do not understand a word about them.

The opinion generally prevailing seems to be, that every man
has a right to trial by Jury, in all cases whatsoever. But this is
a mistake. There is no such right in all civil cascs, nor even in
the greater number of civil cases. And although it is provided in
one of the amendments to the Constitution of the United States,
that trial by Jury shall be preserved in suits at common law,
where the amount in controversy shall exceed twenty dollars—and
by the present constitution of this State, that trial by Jury of all
issues of fact in civil proceedings, where the amount exceeds the
sum of five dollars, shall be inviolably preserved, yet it is every
day’s practice, that in Courts of Common Law, and upon issues
of fact, the rights of parties are habitually disposed of, withous
reference to the amount involved, and without the intervention of
a Jury. A demurrer disposes of a controversy before it comes to
a Jury, by referring the whole matter to the Court—a motion in
arrest of judgment, stops and annuls the procceding, after the
Jury have tried the case and found their verdict.

Observe again, after a Jury is empannelled and sworn to try a
case, how strictly and watchfully they are dealt with. The law
supposes them unfit to act alone, and therefore, it places over them
the Court, to watch all their proceedings, to allow such evidence
only, as it deems it safe and prudent to trust them with, to go
before them, and to exclude all facts and statements calculated to
mislead them. It requires also, that by the pleadings of the par-
ties, the questions to be tried by the Jury, shall be reduced to
their most simple terms, and after all, the Court instruct them
upon the law, 50 as to leave them nothing to find but the naked
questions of fact. They are then locked up ina room by them-
selves, with a guard placed at the door, who 1s sworn well and
truly to keep the Jury together, without meat or drink—to suffer
no person to speak to them, nor to speak to them himself, unless
to ask them if they have agreed of their verdict, without the leave
of the Court. And after all, their verdicts are frequently so wild
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and startling, that the Courts are compelled to set them aside, and
grant new trials, to prevent the grossest injustice.

These are the proceedings of the Common Law Courts of origi-
nal jurisdiction, where alone the institution of trial by Jury is
known ; but there are other Courts and jurisdictions where Juries
never come. The Courts of Xquity having cognizance of all the
heavier civil controversies, involving estates and interests much
greatcr than all other Courts put together—the Orphans’ Courts,
through which all the personal estates of the entire community
pass, once in each generation—the Appellate Courts, State and
TFederal, where all controversies, legal and equitable, are finally
adjudicated, act independently of Juries. The Court of Appeals
will dismiss an appellant from their presence, without deigning to
look at his casc, and that for the omission of some unimportant
formula, the observance of which could have made his case neither
better nor worse, in law or conscience, without ever thinking that
such things as Juries are extant. A Court of Equity sends its
mandate, in the form of an injunction, into a Court of Law, pro
hibiting both Couit and Jury from intermeddling in a suit already
pending before them. The same Court sends an issue of fact
to be tried by a Jury, and afterwards sets aside the verdict, for
no other reason, than that it is not satisfactory to the conscience of
the Court. Trial by Jury therefore is, by no means, co-extensive
with the jurisprudence of the State, even in civil matters, but, on
the contrary, 6f the ground covered by the whole, it occupies but
a small portion.

But the great objection to the institution is, the complexity of
procedure, and the consequent cost, vexation and delay, it neces-
sarily entails upon the system of which it forms a part. It isin
vain to attempt to simplify the rules of pleading and practicc of
the Courts, except to a limited extent, while the great feature of
Jury trial continues to be a part of the system. Abolish trial by
Jury, and the common law procedure would at once be wonder-
fully simplified, as the change would disencumber it of all the.
existing rules and forms of pleading—also, of the entire mass of
the law of evidence, together with a large portion of the rules of
practice, all of which appertain to the necessities of Jury trials.
Every one can understand, that a system of pleading, fitted to
bring out the points of a case to the notice of a Court, need be
very simple. The statement of the complaint on the one side, with
thc answer to it on the other, would be sufficient. And so of the
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rules of evidence. Put a learned lawyer in the place of a Jury,
let him hear and determine the facts as well as the law, and then
all the nice distinctions, and entangled lcarning of the law of
evidence, might at once be burnt. But as things are, one im-
proper question put to a witness, leads to a bill of exceptions, an
appeal, a reversal of the judgment, a procedendo, and another
trial before another Jury, differing from the first trial only in the
omission of the obnoxious question. In the meantime, the dis-
posal of the case has been delayed one year or more, and the
parties have spent the amount in controversy, in payment of costs
and fees to counsel. But the expenses of the Jury system are
not confined to what s paid by the partics to the suit, or the costs
of appeal. The pay of the Jurors themselves, the whole amount
of which can be seen by reference to the County levies, is very
onerous. And yet these expenses are by no means as great, as
those to which parties are subjectcd, by waiting during the terms
of Court, until their cases are called up for trial in their turn, and
the attendance of their witnesses in the meantime, to say nothing of
their own expenses, and loss of time, until the cases are disposed
oty A party may wait for a week, or two or more weeks, with all
his witnesses in attendance, and at length, when his case is called,
on account of the absence of one of them, the trial be put off to
the next Court, and all the costs on both sides, thrown upon his
shoulders. All these expenses, delays and vexations, are properly
chargeable to the preservation of trial by Jury.

Nothing has been said of the possibility that a party may havea
Jury packed upon him. And yet, among the objections to Jury
trial, this s one which must not be wholly overlooked. Every man
of experience at the bat well knows, that these things can be done,
and sometimes are done, and that the trick is never discovered until
the mischief is consummated.

Juries, moreover, whatever may be done to prevent it, will be
subject to all manner of out-of-door influences. They suffer at
times, the parties to pending disputes, to approach them, and make
appeals to their sympathies. They have, moreover, their social
predilections and prejudices—their political likes and dislikes,
which they consider it not improper to indulge in the jury box.
No man having a controversy in Court, unless it be a very plain
case, if it is to pass the ordeal of a Jury, can ever feel perfectly
safe until the trial is over. Persons going to Court with the most
just and conscientious demands, are at times defeated, mulcted in
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costs, and perhaps soundly rated by the opposing counsel, whilst
cascs the most unrighteous, are carried through in triumph. The
very fact that a rogue may triumph in Court, carries many a rogue
there, who, under a different system, would not dare to show his
face in a Court house.

An opinion prevails to some extent in England, “that the vitality
of trial by Jury is thoroughly exhausted ; thatitis ripe for destruc-
tion; and that when it has been destroyed, men will marvel, as
they have done, in regard to many other worn out institutions, that
they should have so long thought the welfare of the State depended
on a thing so utterly without force.” As a proof that public senti-
ment, both in England and this country, tends towards the abroga-
tion of Jury trial, it is stdted, and no doubt correctly, that in New
York, under their new code, which gives the parties an election as
to the mode of trial, tweclve hundred and eighty-five judgments
were rendered by the Court, in marine causes, without, against
sixty-seven with Juries: and that, under the act of Parliament, or-
ganizing County Courts in England, Juries were demanded in
three cases only, out of three thousand cases. 3

To the direct question then, ought the institution of trial by Jury
to be abolished? We answer decidedly, no! As it has bcen pre-
served and cherished heretofore, it ought to be preserved and cher-
ished hereafter, for all coming time : not for any merit it possesses
as a juridical contrivance, for it has nonc, but on account of the
benefits of which it is the parent, as a social and political institu-
tion. Itis well remarked by Chief Justice Lumpkin, in his report
to the Legislature of Georgia, on the subject of the amendment of
the law, *that all men here are by birth-right, hereditary law-ma-
kers, and judges upon the reputation and lives, as well as arbiters
of the property of their fellow citizens.” And it 1s believed to be
vital to our institutions, that while they are law-makers, they shall
continue to be judges and arbiters also.

Every Court of original common law jurisdiction, exhibits the
spectacle of a body of respectable citizens, taken from the mass of
the people, to assist the bench and the bar in the administration of
the law. A portion are set apart as the Grand Inquest of the
County, assigned to enquire into all criminal violations of the law,
breaches of the peace, and into those various transgressioris which .
disturb the peace and good order of the community. The other
portion constitutes the Petit Jury, who sit in judgment upon the
property, the reputation and lives of their fellow citizens. Brought
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as these men are, into direct communion with the Court and bar,
addressed, reasoned with, app=aled to, as judges of the facts, em-
pannelled in a series of cases, one after another, all varying in their
circumstances, and in the principles of law and morality appli-
cable to each, they must necessarily, in returning to their homes,
after such a tour of duty in Court, carry with them not only an
insight into the manner in which the laws are administered, but a
deep and abiding impression of the importance of maintaining a
strict obedience to the law. Various and manifold are the lessons
they take away with them, all conservative, moral, and obedient to
lawful authority. These they teach to- their sons and depcndants,
and to the extent of their influence, disseminate throughout the
community. The next Court brings together another sct of men
in the samc character, who, in their turn, pass through the same
important tour of duty, and return also to the mass, to spread
abroad the same conservative and moral lessons among the people.

Thus it 1s, that the law makes its own way into the hearts and
affections of the people, and that men come to regard it, not as an
authority placed over them, to pry out'their liberties, and to punish
their transgressions: with stern and unbending rigor, but as their
companion, protector and friend. M. De Tocqueville, who gener-
ally took very sensible views of what he saw in America, consid-
ered the institution of trial by JTury, as intimately concerned in the
education of the people, and as the basis of their intelligence and
manly independence of character. The remark is a very good one,
as far as it goes, but there are other characteristics of the American
people, of which this institution may be regarded as the basis, the
whole scope of which this intelligent stranger did not understand.
As the subject is one of great interest, we shall borrow an illustra-
tion of the vicw we take of it, from the annals of M. De Tocque-
ville’s own country.

In 1792, the French people abolished their monarchy, struck off
the heads of their king, their queen, and of all the royal family.
Liberty descended upon them, like a benison from Heaven, and
when it came they knew not what to do with it—what use to make
of it. Knowing not how to act, they began at once to cut each
other’s throats, The king and royal family, the Gironde, the Cor-
deleirs, and the Mountain were all beheaded in turn. The axe was
going all the time, and all these horrors were perpetrated in the
name of liberty. The period termed the reign of terror, forms the
bloodiest chapter in the annals of the human race. The nation
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looked om, but could do nothing to stay the carnage, and Francc,
passing in succession, under the rule of a Committee of Public
Safety, a Directory, and a Consulate, found repose at last, under
the military rule of the great Napoleon.

France had tried liberty, but could make nothing out of it. Her
conquering armies overran Burope, subverting dynasties, deposing
monarchs, and trampling crowns and diadems under their fect.
But France had no power to govern herself. She could not live
without a master. She found one, and was contented.

A half a century passed over, and France again abolished her
monarchy, and tried liberty a second time, but with the like ill suc-
cess. She has found another master and is again contented. That
the French people have no capacity for frec government, is a fact
now that nceds no confirmation.

In contrast with spectacles like these, observe the working of
the spirit of liberty among the people of this country. Let buta
handful of them be thrown together by accident, away beyond the
outposts of civilization—in the depths of the untamed wilderness—
in the wilds of California—on any spot of the whole earth where
grass.grows or water runs, and the moment their numbers are suf-
ficient for the purposc, they go to work, as of course, and put to-
gether the frame work of a regular government. And that govern-
ment works as efficiently and as smoothly from the start, as if it
had been in operation for centuries. Every man here carries with
him, wherever he goes, in his own mind, the essential elements of
a well ordered system of free government.

Now, the great secret of American fréedom lies in the maxim,
that while the people are the source of all power, they exercise di-
rectly no power themselves. They put power in motion, and then
they obey it. This is the great mystery which lies at the founda-
tion of our free institutions. It is the whole story, and is told in a
moment.

The fatal mistake of France, in both of her attempts to be free,
was, in the supposition that the people coulfi wield power with their
own hands, and it resulted, as it must ever result, in the govern-
ment of the mob, the worst of all despotisms. Had she known the
one great principle, that the people cannot exercise power directly—
that all they can trust themselves to do is, to put power in motion,
and then obey it, her first effort to establish a free government in
1792, might have been successful. She might have turned her
king loose, and touched not a hair of his head, and her people have
remained free and safe.
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The people of this great republic are not the less free, that they
do not exercise the power they possess. They are absolutely sov-
ereign. . All power and authority belongs to them of right. But
they part with it only, that it may react upon themselves, and it
reacts through their functionaries of delegated power, every one of
whom, from the highest to the lowest,—from the President of the
United States down to the humblest tide-waiter,—from the Gover-
nor of a sovereign State to a constable, acts independently of pop-
ular control, during the continuance of his office. The people elect
a Member of Congress, and their power ends at the ballot box,
which is exactly where his power begins. He is then in office for
two years, and”the people have no power to control his action, or
to revoke his appointment. The great American maxim is, obe-
dience to all lawful authomty, though that authority be an emana-
tion from the sovereign will of the people; and this is the secret
which the French people never can comprehend.

But now comes the question, whence do the people of this coun-
try derive their peculiar, and almost intuitive knowledge of the
true principles of liberty ? The answer is, they derive it from the
jury box—from the lessons taught in our Court Houses—from the
direct participation of the people in the administration of the laws,
“ag judges of the lives and reputations, and arbiters of the pi-operty
of their fellow citizens,” more than from all other sources put
togethcr. And it is extremely questionable whether any people
can be prepared for the reception of popular sovereignty and equal
rights, without a long previous fami]iarity with the institution of
trial by Jury, or some equ1valent institution, giving to the Courts
and the people, a blended agency in the administration of the laws.
That the French people are not so prepared, we have already seen,
and what reason is there to suppose, that Germany, Italy, Spain, or
any of the European States, could furnish the material of a better
(iuality, for making freeman, than that of the little, turbulent, gun-
powder communities, oddly cnough called republics, of Central
and South America? That the capacity to establish and enjoy the
blessings of a rational and well regulated freedom, appertains to
any race or lineage of men, other than the Anglo-Saxon, is yet to
be proved. With that race it is traceable to the character of their
institutions, and principally to the great institutions of trial by Jury.
It is probable that Burke did not understand the full force and
beauty of his own remark, when he said, that the soul of govern-
ment was in the jury box. Certain it is, that history has furnished
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many apt and impressive illustrations of its truth, which he did not
live to witness.

Bold theorists may discourse about the abrogation of J ury trial,
but such an experiment is not likely to be tried very soon in any
part of this country, however radical and prone to change on many
subjects, portions of our people may be. Improved and amended,
the system may, and ought to be. Defects are known to exist in
it, which bring reproach upon the institution, for which, however,
the institution is not Jjustly answerable, as all such defects are those
merely of organization and arrangement, which may be corrected
without difficulty. One essential regulation will be, to secure the
selection and attendance upon our Juries, of the most intelligent,
most upright and most independent men the community can afford ;
another very important matter will be to separate the selection of
Juries from the politiciams, if such a thing be possible. But what-
ever new regulations may be adopted, nothing certainly can be
more unwise, than to bespcak for the system, even where best or-
ganized, a capacity for expounding and administering the laws;
which it never was believed, or expected, or intended to possess.
The surest way to bring the system into disrepute is, to heap upon
it duties and responsibilities, for which it is assuredly incompetent.
Jurors are not lawyers, and it is any thing but reasonable to expect
from them, that knowledge of the laws, which none but lawyers
can possess, and which, with them, it costs a lifetime of laborious
study to attain. It is well remarked by an able English writer,
that the true theory of trial by Jury is, that the trial be conducted
by Judge and Jury, thus affording justice a double chance, by
uniting the wisdom of a fized, with the integrity of a caswal
tribunal, while it avoids, in a great measure, the inconveniences
of both.

It will be perceived, from what has been said, that although there
are many good and wise provisions in the new Constitution, yet, in
the judgment of the Commissioners, that which rcfers questions of
law, as well as of fact, to the Jury, is not one of them. It is said
however, by those whose opinions are entitled to the highest re-
spect, that the meaning of the Constitution is not what it is sup-
posed to be, and that it never was intended to take from the Court,
its legitimate power of directing, instructing and controlling the
Jury on matters of law. Professor Greenleaf, after referring to
similar provisions in the statutes and Constitutions of several of
the States, is of opinion, that their meaning is simply this: ¢that
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the Jury are the sole Judges of all the facts involved in the issue,
and of the application of the law to the particular case,” but that
“the weight of opinion is vastly against the right of the Jury in
any case, to disregard the law as stated to them by the Court.”
(3 Greenlf Ev. Sec. 179.) There could not be a stronger condem-
nation of the insertion of such a clause in the Constitution, than the
difficulty which some of the first minds among us experience, in
coming to the admission that such a clause really does exist. But
the question at last resolves itself into one of fact, and a simple
reference to the instrument, settles the fact against those who deny
its existence. There it is, as plain as words can make it—=¢¢1in all
criminal trials, the Jury shall be the Judges of law as well as fact.”
Such language—so direct, so positive, leaves nothing for construc-
tion. Itwould imply a great want of respect for the intelligence of
the Convention, to maintain that they had used language, the force
of which they did not comprehend. We must, therefore, take the
Counstitution as we find it.

The Commisgioners, believing that tleir labors could not but be
acceptably employed in amending and consolidating the criminal
laws of the State, and in correcting the anomalies existing in many
portions of those laws, have not been deterred from making the
attempt by the difficulty and responsibility of the task. They
have endeavored to furnish the Juries that assistance and instruc-
tion, which the Courts have no longer the power to afford them,
by presenting in plain and intelligible language, definitions of all
crimes, from the highest to the lowest, with the circumstances by
which they are either aggravated, extenuated, or justified by the
law. They have endeavored to settle upon a satisfactory basis,
certain ‘general rules of criminal evidence, which were disturbed
by the adoption of the new Constitution, and also to embody in
simple rules, the leading principles regulating the a.pplica,tion, and
probative force of circumstantial evidence, the most difficult and
unscttled branch of the criminal law. They have moreover,
attemptcd' to effect some improvement in criminal procedure.
How far they have been successful in these efforts, it is not for
them to determine. The result of their labors, such as it is, they
gubmit to the Legislature and people of the State.

The Commissioners have a word to say upon the subject of
punishments, not that they have any intention of proposing a new
system, with all its details and conditions, but as connected with
the definitions of crimes, and the administration of criminal jus-
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tice, they deem the occasion quite appropriate for such suggestions
as have occurred to them, in regard to the defects of the present
system, which, in their opinion, are of a character to call loudly
for revision and radical correction. What they mean to suggest
is, that the whole subject may be thoroughly investigated, the facts
ascertained, and those facts laid in an authentic form, before the
people of the State, who have the power, and will not lack the
disposition, to provide the remedy to whatever extent it may be
found to be necessary.

The mode of punishment most in favor in this country generally,
is that of the State’s prison or penitentiary. It was conceived in a
spirit of bencvolence. The old modes of punishment were thought
to be too severe and two humiliating. The idea of tying up a
citizen to the whipping post, and cutting the skin from his back
with a cowhide, or putting him in the stocks or the pillory, was
considered as savoring too much of the savage state, and the plan
of confinement in a large prison, called a penitentiary, was devised,
as the name imports, that the cvil disposed, by being trcated kindly,
with the benefit of good advice and religious instruction, might be
brought to think seriously of their evil courses, and reform. The
projectors of the system aimed to accomplish three great results—
that the criminal should be reformed, that crime itself should be
lessened, at the same time that the severity of punishments should
be mitigated. The system has been in operation in this State, for
more than forty years, and’ the results are, that it has failed in all
the great objects of its institution. It has failed in the expected
reformation of the offenders—it has failed in lessening the amount
of crime, and it has failed more than all, in softening the rigor of
punishments.

The Commissioners cannot name specifically the causes of these
failures. All they propose to attempt is, to present such general
considerations as, in the absence of more authentic data, may
authorize tl}e anticipation of more favorable results from a recon-
struction of the system, than any which have yet been derived
from it.

The end of human punishment is not the satisfaction of society,
but the prevention of crimes. This is the doctrine of Paley, as it
is of all the best ethical writers. Society has a right to protection
against the repetition of the offence. If the effect of punishment
be to furnish such protection, then the right of society to punish is
derived solely from that consideration. Vengeance, retribution,
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atonement, are terms which have no application to the subject.
The mode in which punishment affords this protection, is specifi-
cally by force of the example. The admonition which every man
is required to take to himself is,—¢if you do the same thing, you
shall be treated in the same way.” Apart from the anticipated
effect of the example, as we have already said, society is destitute
of all right to punish. The injury arising fron the commission of
the offence, whatever it be, is already sustained, and that injury
can neither be removed nor palliated by the infliction of pain upon
the offender. The authority to punish has regard exclusively to
the future. It has no object in view which looks to the past.

It may be quite true in morals, as some writers insist, that
socicty has no right to punish one man by way of example to
another man, with whom he has no connexion, and for whose acts
he is in no wise accountable. Of course no one supposes that an
innocent man may legitimately be taken up, and made the subject
of punishment, simply that others may have an example in his
sufferings, to deter them from the commission of crimes. But
society has the right to punish him for his own -crime, subject to
the condition however, that in doing so, it shall produce such an
effect upon the minds of others, as well as upon his own, as shall
operate to prcvent the future commission of crimes.

The next step in the enquiry has rcference to the amount or
degree of punishment to be affixed to each particular transgres-
sion. And this is a point of mno little difficulty. Itis easy to state
the proposition, but the difficulty lies in its application to the cases
as they arise. The rule is very simple, that society has the right
to inflict the exact amount of suffering which will best secure
its future exemption from the commission of the offence, even
should that amount extend to the life of the offender. Or to draw
the illustration from the system of penitentiary confinement. If
five years imprisonment will as effectually produce the desired
effect as ten ycars, then, to sentcnce for ten years, would be a clear
excess of five ycars beyond the measure of punishment due to
the case, and this excess would be so much gratuitous suffering,
inflicted without object, and therefore without authority.

To adjust a scale of punishments to a scale of offences, so as to
assign to each transgression the degree of severity due to it, and
no morc—to lay down rules beforehand, which shall award to each
individual offender, the infliction which shall be his exact due,
according to the circumstances of his casc—having regard to the
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diverse characters, dispositions, propensities, passions, and moral
culture of individuals—keeping in view, at the same time, that the
great object is the prevention of crimes, and tempering the punish-
ment in each case, by that consideration, is what no created
intelligence can accomplish. The most that can be done by the
law-maker is, to fix the scope of discretion to be entrusted to the
Court in the administration of the law, by naming the maximum
and minimum of penalty, provided for each offence. Within the
range of that discretion, the powcr conferred upon the Court is, to
make the law for each case as it arises; and that this power is
given as of necessity, there being no help for it—is of itself, a
confession of the extreme difficulty of dealing with the subject
at all.

In the sound exercise of this discretion, however, the Court aims
to do exact and even-handed justice, by weighing the circum-
stances of each particular case, and by discriminating between the
characters, and ascertaining the personal attributes of the parties
separately brought before them. But the real character of the
transaction is, in many cases, not disclosed by the evidence—the
parties themselves are unknown to the Court, and the result must
be, that punishments are in some cases too heavy, in others too
light, while in very few is the exact measure attained. It is easy
to be seen therefore, that tho difficulties with those who administer
the law, are almost as great as with those who make the law.

To devise a system which shall graduatc the punishment through-
out the scale, to the degree of actual criminality in each case, may
be given up as impossible. The obstacles in the way are to be
found in the limits which nature has placed upon the knowledge of
man. And we might despair of projecting any scheme that would
even approximate the true measure of justice, werc it notin our
power to supply, in the manner of executing the sentence of the
Court, compensations in degree at least, for the mistakes made in
passinait.

The compensations alluded to will be considered presently. In
the meantime, the Commissioners desire to pause a moment, to
consider in what manner the sentences of the law are carried out
in these prisons. What is done with the condemned man, after he
enters the portals of his prison-house, after the key is turned upon
him, and he is securely lodged in the hands of his keepers, to do
their will upon him, for five, ten or twenty years? Is there any
portion of his punishment which is hidden from the public eye,
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and which never finds its way to the public mind? Are there any
corporal inﬂictions—-any scourgings within those walls, of which
the public know nothing, and which are intended to be a sealed
book to the world ?

The Commissioners have asked these questions with the inten-
tion of answering them according to the best of their information
and belief. It is their belief then, that in these prisons, here and
elsewhere, a system of tyranny and oppression prevails, alike enor-
mous in principle, and detestable in practice. They believe, that
laws are made by the interior authorities of these institutions—
enforced in secret by the men who make them, without Judge or
Jury, and even without trial—that men are made to bleed and
faint under the lash, against whom the penalty of the lash never
has been denounced, by any lawful authority.

The notorious Munroe Edwards, being detected in an attempt
to effect his escape, was scourged with relentless severity. He
afterwards devised, and partly executed, another attempt of the
same kind, in which he was also detected ; but the recollection of
his former scourging, and the terrible thought that it was to be
repeated, were more than his nature could bear, and he died in
convulsions, induced by apprehension alone.

Now, it is altogcther pertinent to ask, whether torture like this
is any part of the penalty denounced by the laws of the land,
against the offence of which the party was convicted? Is not the
example of such a punishment lost upon society ? And if so,
where is the right to inflict it? Moreover, when a party has
endured the penalty annexed to his offence, by the known law of
the land, is it not an outrage to compel him to suffer any other
extra penalty, unknown to that law ?

If tortures like these are necessary to prevent crimes—if the
evil disposed cannot be restrained by means short of such severity,
then let them be inflicted openly, and by the only legal authority—
by the Courts in the due administration of the public justice of the
State. And then let all hands be piped to witness punishment,
that all may have the benefit of the example. But it is not to be
borne, that a tremendous authority like this, shall be entrusted to
jailors and subalterns, to cut and slash according to their varying
, humors or caprices.

We have said that in the practical working of this system, the’
culprit is not reformed—his moral condition not improved. It
Would"f be marvellous'if it were. Shut out from all the sympathies
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of his kind—all his acts and motions under the vigilant eyes of his
keepers—condemned to 'perfect silence in the midst of society—the
scourge held over him all the time, and applied without mercy, for
every fancied fault or for no fault at all—and this state of existence
continued for five, ten, and even for twenty years, the marvel is,
that there should be a power in human nature to stand it. It would
be a greater marvel still, that he should fail to come forth upon the
world at the end of his time, as many of them do,.with a declara-
tion of eternal war against all the institutions of society. What
has society done for him, but to seize upon the best portions of
his life, and render it a hell upon earth? Eighteen or twenty
years taken from that portion of human existence, which comes
after the age of discretion, and before the age of decrepitude, com-
. prises all that life possesses that is worth living for. It covers the
whole period of exertion, of hope, as well as of the enjoyment
of life.
And what 1s to become of the youth, in which the man is not
yet formed, when committed to a seminary like this? Perhaps, of
all the public wants of the State, the greatest is that of an asylum
for youthful offenders. Next to this, is a total re-organization of
the whole penitentiary system. It ought to be divided into sec-
. tions, and there ought to be no difliculty in constructing it upon
such a system, as that the discipline of the various sections should
be separately administered, the degrees of rigor and personal
restraint diminiéhing in each successive section throughout the
series, and the inmates promoted for good conduct, from one sec-
tion to another, until all restraint should be at an end, and the party
receive his liberty as the reward of his merit. The period of his
| discharge, under certain conditions, should be irrespective of the
term of his imprisonment, and whenever his discharge became his
due, according to the regulations to be established, he should have
it. These are the compensations, (perhaps the word is not a good
one, but it is the best we have at command,) to which allusion has
already bcen made. It may be considered as proposing bold inno-
vations upon the received notions of pumiskment, but this consider-
ation will not, it is hoped, deter those who are responsible for the
cvils of the present system, from giving the subject a free, calm
and serious consideration.

Tt will scarcely be denied, that thereis something radically wrong
in the organization now existirig. Its vices have already becn al-
luded to, and what change more rational or natural, than one that
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substitutes for them, the reverse of those vices? If the system of
mere brute force, by which the sense of character, the feeling of
shame, and the great principle of self-esteem is destroyed, has
failed to produce any thing but evil, then bya system of encourage-
ment, lift up the heart from the depths of its degradation, and
plant in it the blessed inspiration of hope. Look for a moment to
the probable condition of the man, after he has undergone his pun-
ishment and comes out again upon the world. "Will it not be some
reason for society to respect even a convict—to take him by the
hand and help him along in the world, if that convict shall be able
to say, “I was sentenced for ten years, but at the end of five years
was set at liberty for my good conduct!” Would not society feel
safe against the future depredations of that man? And yet, how
probable is the case, that that man, if confined under the present
system-—whipped and scourged and beaten, for ten years together,
would come forth breathing vengeance against all mankind—ripe
for every sort of mischief—ready to kill, burn, ravish and destroy?
Surely, a State holding the high position of Marylana might
dedicate some portion of its talent for the investigation and ascer-
tainment of the true character of eXIStlng evils, and set apart some
portion of its means for their correction.

The Commissioners designed merely to call public attention to
this very important subject, and having done so, they have nothing
more to say.

P

CHAPTER I.

OF HIGH TREASON, AND OFFENCES AGAINST THE STATE.

1. The crime of High Treason shall consist only in
levying war against the State, or in erecting or form-
ing, or endeavoring to erect or form, by any revolu-
tionary or forcible means, any new or independent
government within the boundaries of the State, in
hostility to the existing government. And whosoever
shall be convicted thereof, upon the oaths of two wit-
nesses, shall be punished with death.
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‘Whether treason can be committed against a separate State of
the Union, is a question upon which opinions are divided. Tt seems
however, to be conceded by all, that the offence which would con-
stitute it against one State, would constitute it against the general
government, and that the crime against the part, is atoned for by
punishment of the offence against the whole. Chancellor Kent
seems to have entertained the opinion, that treason against a State,
in its distinet capacity, is confined to cases in which open and armed
opposition to the laws, is not accompanied with the intention of
subverting the government. (1 Com. 403 note.) And if this view
be correct, it leaves treason, as against the separate States, a very
small spot of ground to stand upon: the better opinion seems to
be, that levying war against one State, is levying war against all,
and is a crime belonging exclusively to the general government.
The statute laws however, of several of the States, provide for
treason in the enlarged sense of the term, and the act of 1809 of
this State, having provided a punishment for the offence, without
dcfining it, the Commissioners have merely supplied the definition,
and as the whole subject will, in all probability, sleep quietly on
the statute book hereafter, as it has done heretofore, no great harm
can be done, if that definition should not be strictly correct. Still,
the doubt about its correctness, is not in the definition, but in the
state of the law, upon the subject, as between the States separately
and collectively.

Itis deemed unnecessary to motice the crime of misprision of
treason, which consists in concealing or keeping secret any treason
already committed, or intended to be committed. It seems strange
to denounce a penalty against a party for keeping secret an act of
treason, consisting i levying war, or in erecting an independent gov-
ernment within the State. 'Where the crime consists as in England,
in imagining the death of the king, there may be better reason for
punishing such as keep the imagination secret.

9. Whosoever shall stir up, incite, or cause an
actual insurrection or rebellion among any - portion of
the negro population of the State, shall suffer death.

3. A rebellion or insurrection within the meaning of
the last preceding section, shall be a rising or assem-
bling of negroes, either slave or free, or both, whether

23 |
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armed or arrayed in a warlike manner or not, in order
by force, to resist and overcome the law, or the author-
ity of their masters.

4. Whosoever shall advise, encourage, or conspire
with any other person, whether slave or free, to raise
such insurrection or rebellion, when no such insurrec-
tion or rebellion shall take place, shall be confined for
not less than two, nor more than five years.

5. Whosoever shall counterfeit the great seal, or the
seal of any Court, or any other public seal of this
State, or shall steal any of said seals, or shall falsely or
corruptly affix any of them to any deed, paper, writing
or document, shall be confined for not less than three,
nor more than ten years.

6. Whosoever shall counterfeit any gold or silver

coin, passing or in circulation within this State, or shall
either pay, or tender in payment, any such counterfeit
coin, knowing the same to be counterfeit, or shall aid,
abet or command any other person, in the commission
of either of said offences, shall be confined for not less
than two, nor more than five years.

7. The term ‘“‘confined,” as herein used, shall be
construed to mean, “shall be punished by confinement
in the penitentiary of this State,’—and the term “im-
prisoned” to mean, “shall be punished by imprison-
ment in the County or City jail.”
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CHAPTER II.
OF OFFENCES AGAINST THE PERSON.

HOMICIDE.

1. Homicide is the killing of any human being.

2. When an injury is inflicted upon a child in the
womb, such child is not to be deemed to be a human
being, within the meaning of the last preceding sec-
tion, unless such child be afterwards born alive.

3. The law takes no cognizance of homicide, unless
death result from bodily injury, caused by some act or
omission, as contradistinguished from death occasioned
by any influence on the mind, or by any disorder or
disease, arising from such influence.

4. A party shall be deemed to kill another person,
although the effect .of bodily injury inflicted by such
party, be merely to accelerate the death of one, labor-
ing under some disorder or disease, arising from some
other cause.

5. A party shall be deemed -to kill another person,
when death is caused by disorder or disease, ensuing
from bodily injury inflicted by that party, although
death from that cause might, by resorting to proper
means, have been prevented.

6. A party shall be deemed to kill another person,
when death is caused by a disorder or disease, ensuing
from bodily injury inflicted by that party, although
such disorder or disease ensue through improper treat-
ment, subsequent to the infliction of the bodily injury.
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MURDER OF THE FIRST DEGREE.

By the act of 1809, ch. 138, all murder which shall be perpe-
trated by means of poison, or by lying in wait, or by any kind of
wilful, deliberate, and premeditated killing, or which shall be com-
mitted in the perpetration of, or attempt to perpctrate, any arsom,
rape, mayhem, robbery, sodomy or burglary, shall be deemed
murder of the first degree, and the party convicted thereof shall
suffer death. All other kind of murder shall be deemed murder of
the second degree, and punished by confinement in the penitentiary,
from five to eighteen years. This act is a literal copy of the act
of Pennsylvania, in the construction of which, the late Chief
Justice Gibson is reported to have held, in a case arising out of a
quarrel, that a single moment’s deliberation, was sufficient to con-
stitute premeditation under the act, and bring the case within the
statutory definition of murder of the first degree. And Chief
Justice Hornblower in a charge to a Jury, after quoting the act of
New Jersey, the same in words as that of Pennsylvania, said, that
the statute in his opinion, did not alter the law of murder in any
respect ; and if there was a design and determination to kill, dis-
tinctly formed in the mind, at any moment before, or at the time
the pistol was fired, or the blow struck, it was a wilful, deliberate
and premeditated killing, and therefore murder of the first degree.
That the premeditation necessary to constitute murder of the first
degree, need not be for a day, an hour, or even for a minute. That
murder of the second degree includes those cases of constructive
murder, which are not accompanied with the intent to take life.

The eminent Magistrates to whom these opinions are attributed,
and no doubt justly, are among those who have shed lasting honor
upon the bench of our country, and no judgment deliberately
expressed by either, oughtto be lightly questioned. But mere
authority, no matter how distinguished, must not be permitted to
lead our minds away from the dictates of common sense, or the
great principles of justice. At the risk therefore, of incurring the
charge of presumption, we shall express our own free thoughts
upon the subject, although the effect of so doing, may be, to
dispute the soundness of the opinions of both these distinguished
jurists.

Chief Justice Hornblower insists, with apparent earnestness,
that the New Jersey act, in substance, if not literally the same
with that of Maryland, has made no change in the law of murder.
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Certainly it has made no change in the law of murder, and was
never intended to make any such change. The legal definition of
the crime was left, in all respects, as the act found it. The sole
object of the act, in dividing murder into degrees, was, to apportion
the punishment to the atrocity of the offence. The statute has
added nothing to, it has taken nothing from the elements that
constitute the crime. Its operation is upon the punishment—it was
intended to operate upon nothing else. The law-makers by enu-
merating certain specified kinds of murder, and then adding to the
cases enumerated, “any kind of wilful, deliberate and premeditated
killing,” intended to confine the crime of murder of the first de-
gree, to the species of killing specified in the previous enumeration,
which is intended to present merely instances of the character of
killing intended. :

If any doubt could exist as to the correctness of this interpreta~
tion, that doubt would be removed by the preamble to the third
section of the Maryland act, which is also copied verbatim, from
the statute of Pennsylvania, and recites that, ‘““whereas the several
offences which are included under the general definition of murder,
differ so greatly from each other in the degree of their atrocious-
ness, that it is unjust to involve them in the same punishment,” it
proceeds to enact, that murder shall be classified 'into the first and
second degrees, as we have seen, the object being to set apart the
more atrocious descriptions of the crime for the death penalty.

It is as difficult to conceive how the design of the Legislature
can be misunderstood, as it is not to appreciate the humane object
it intended to accomplish. Can the intention to take life, wilful
though it be, but entertained for a moment only, and first conceived
under the provocations, either just or unjust, of an existing quarrel,
be placed in the same degree of moral depravity, with the fell
purpose of the murderer, who lies in wait for a victim, that never
gave him offence of any kind? Is it right or just, that the man,
whose resentments have been stirred up from their deep founda-
tions, and whose crime has been that he could not keep them in
subjection, but who would shrink with horror, from the thought of
robbery, or rape, or poison, be classed. in the same category of
crime with a monster like Crownenshield, who, in the thrilling
eloquence of Mr. Webster, enters through the window, and with
noiseless step, paces the lonely hall, half lighted by the moon, then
winds up the ascent of the stairs, to the door of the chamber, then
moves the lock by soft and continued pressure, till it turns on its



182 THE CRIMINAL LAW.

hinges without noise, then enters the room, the face of the inno-
cent sleeper being turned from him, and the beams of the moon
resting upon the aged temple, show him where to strike, when the
fatal blow is given, and the victim passes from the repose of sleep
to the repose of death, then raises the aged arm that he may not
fail in his aim at the heart, and replaces it again over the wounds
of  the poignard ?

To place a cold, case-hardened, hell-born miscreant, like this, by
the side of one, who, in the heat of blood, aims a hasty blow at
the life of his fellow, and who deplores it afterwards as long as he
lives—to say that their offences do not differ in the “degree of thcir
atrociousness —that it is just and right to “involve them in the
same punishment”’—and that the ‘Legislature never intended to
make any discrimination between them, is to revive the old and
long condemned doctrine of the Heathen Archon, who punished
all crimes with death, the smallest, because they deserved it, and
the greatest, because they could not be punished with more than
death.

Murder of the second degree we are told, includes those cases
of constructive murder, which are not accompanied with the intent
to take life. The converse of the proposition must therefore be
true, that all murder which ¢s accompanied with the intent to take
life, is’ murder of the first degree. The mere intent to take life
entertained for a moment, for that is the doctrine, imparts to the
case that degree of atrociousness, which, in the mind of the Leg-
islature, merits the punishment of death, :

Upon this theory, what becomes of such phrases in the act, as
murder “ perpetrated by means of poison?’ or by ¢ lying in
wait?’ or committed in the perpetration of “arson?’ or « rape?”’
or “robbery?’ or “buglary?’ Are not these phrases deprived of
all meaning, by the construction in question? What are we to do
with them? Certainly, the meaning of the act would have been
precisely what it is construed to mean, if it had simply declared,
that “all murder which is accompanied with the intent to take life,
shall be murder of the first degree.” This is all the act does
mean, say these eminent persons, and if so, then thosc pointed and
significant phrases cited above, mean nothing. They are stricken
out, or in reading the act, we are to skip them, which comes to
the same thing.

But upon what authority are we told that murder of the first
degree includes all cases accompanied with the intent to take life,
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and murder of the second degree all cases unaccompanied with
such intent? and that this is the true distinction between them.
Where is the warrant for this line of separation between the two
degrees? Certainly, there is no such warrant in the act itself,
And 1s 1t not strange, that in the interpretation of a statute, so
little open to misconstruction, and in the preparation of which, so
much care appears to have been taken to prevent misconstruction,
a meaning should be fixed upon it, which cannot be reconciled
with it, but by stril%ing out what the act does contain, and by

inserting what it does not contain? There is no better interpreter

in such cases, than the human heart, and that informs us what the
statute ought to mean, and its own words construed by the aid of
the plainest reason, inform us, that it does mean precisely what it
ought to mean. i

‘We have, however, a word or two more to say upon murder
of the second degree, which according to the learned Chief Jus-
tice of New Jersey, is limited to those cases, where the killing
was not accompanied with the intent to take life, or where the
party killing did not intend to kill. It is clearly a case therefore,
of an offence which the party did not intend to commit. According
to Paley, and indeed, all the best ethical writers, as we have seen,
the proper end of human punishment is not the satisfaction of
justice, but the prevention of crimes. Now, if one man takes
the life of another, when he did not intend to take it, the killing
in such a case is an accident, and the point that requires explana-
tion is, in what particular manner the punishment of an accident
in one man, is to prevent the happening of a like accident to
another, or to the same man? Every case of murder of the
second degree, according to the doctrine under review, must be
one in which the accused intended one offence which he did not
commit, and committed another which he did not intend. And
looking to the recognized foundation of human punishment, it
might well be asked whether such a man is guilty of any offence
at all? But waiving the question of the right to punish at all in
such cases, can it be possible, that the Legislature intended to
doom a fellow creature to a confinement in the penitenﬁary for
cighteen years, for any merely accidental killing? or in any case,
for an offence which the party did not intend to commit ?

We conclude therefore, that the opinions of the eminent persons
referred to, together with the decisions which in other States have
followed in their train, have frustrated the intention of the law-
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makers, as well in refrence to murder of the first, as of the second
degree. That they draw the line of division between these offences
in the wrong place, and more than sll, that they punish a man
with death, when a much milder punishment was intended, and
with a severity little short of death, when 1t 1s doubtful whether
human tribunals have any valid right to punish at all.

No branch of the law reforms projected in England, seems to
have attracted more of the attention of government, than that of
the criminal law. The first report of the Commissioners appointed
to enquire into the subject, was presented to Parliament on the 24th
of June, 1834, and the same Commissioners made their seventh
report of two hundred and eighty-three pages, folio, on the 7th of
March, 1843. Another Commission appointed to enquire into the
consolidation of the criminal statute law, made a report in July,
1835. In 1845, the whole subject was referred back by the House
of Liords to the old Commissioners, with others added to their
number, and by this Commission, four reports were made, the last
of which was presented to Parliament in 1848. It forms a complete
digest of the written and unwritten criminal law of the realm, and
bills, drafted by the Commissioners, and intended to carry the sys-
tem through Parliament, have at three separate periods—in 1848,
1849 and 1853, received the sanction of the House of Lords. The
Digest thus matured, has been formed, revised and approved by
some of the most eminent lawyers of the kingdom—among others,
by Mr. Justice Wightman, Sir E. Ryan, Thomas Starkie, Esq.
and Professor Amos. Also by the Tord Chancellors Liyndhurst,
Brougham, Cottenham, St. Leonards and Cranworth, as well as
by Lord Chicf Justices Denman and Campbell.

Since the year 1848, all the proceedings had in England in refer-
ence to this subject, have been those pending before Parliament,
and not yet finally acted on. The report of the Commissioners of
that year, therefore, exhibits the result of all that has been done
from first to last in that country, on the subject of criminal law
reform, in a form more authentic and better matured, than any yet

accessible to the public.*

* When the subject was last before the House of Lords in 1853,
the bill after being discussed and examined with great care, was
reported to the House as revised and amended, but owing to the
absence of the Lord Chief Justice, and the desire of some of the:
law Lords, to bestow some further consideration upon its details,
the whole subject was further postponed to the next session, when,

-
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The title of offences against the person, including the important
subject of homicide, has been considered and matured with the
greatest care, and is treated with marked ability.. The report
divides homicide into four grades, namely: '

1. Murder, comprchending the more heinous descriptions of the
offence, which is punished with death. 2. Extenuated homicide,
embracing all cases of wilful killing below the guilt of murder, and
comprehending every degree of criminality from it, down to the
point where all criminality disappears. To these grades of the
offence is annexed a scalc of punishments, varying from trans-
portation for life, or for any term not exceeding seven years, to
imprisonment for any term not exceeding three years, or even to
a fine at discretion. 3. Negligent homicide, comprising those .
cases where the killing, though not wilful, is still criminal, to
which is annexed a scope of punishment at the discretion of the
Court, from Imprisonment for any term not exceeding three years,
to a pecuniary fine. 4. Justifiable homicide, at which point in the

it is confidently expected, the bills will pass both Houses, and
become the law of the land. In the meantime, it was thought
desirable to have the opinions of the Judges upon the bills as
reported, and the Lord Chancellor was rcquested to be the medium
of communication.

The learned Judges, fourtcen in number, if we are correctly
informed, were one and all opposed to the change. The bills sub-
mitted to them were, moreover, they said, so full of inaccuracies
and blunders, that if they were to pass in their present shape, the
duc administration of justice might be seriously compromised.—
Their comments were humorous, sarcastic, satirical, ironical and
petulant, and a digest of the criminal law was condemned as a
fanciful novelty. In reply to the answers of the Jud%es, CHB.
Greaves, Esq. Queen’s counscl, and J. J. Lonsdale, Egq. Secretary
to the Criminal Law Commissioners, both of whom actcd as the
assessors to the Liord’s Committee, addrcssed a letter to the Lord
Chancellor, in reply to the Judges, and the answers and the reply
have been laid before Parliament and the English public, and 1t
scems to be universally conceded by the British press, newspaper
as well as periodical, that the inaccuracies and blunders are all
on the side of the Judges. The general belief in England seems
to be, that thc Digest will pass, and ought to pass, at the next ses-
sion of Parliament, but what chance it is to have for a fair and
impartial trial upon its merits, with the Judges opposed to it, to
a man, is another question,

24 7
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scale, all criminality disappears, and the accused is pronounced
guiltless of all offence.

It is worthy of remark, that a large class of cases which, by
construction on this side of the Atlantic, are held to be murder of
the first degrec, and punished with death, are by the proposed
changes in the criminal law of England, denied to be murder at
all; but, under the denomination of extenuated homicide, are to
be punished by a sliding scale of penalties, extending from trans-
portation for life, on the one hand, to a mere pecuniary finc on the
other. It may be noted further, that what is by the same con-
struction here, held to be murder of the second degree, and pun-
ished in some cases by confinement for eighteen years, and in none
for less than five years, is in no case to be punished in England
by more than an imprisonment for three years, and varying from
that to a pecuniary fine.

The theory of the Report is, that although among the offences
classed under the head of extenuated homicide, there may be cases
meriting the punishment of transportatilfn for life, yet there may
also be cases of wilful killing, the class including no other, de-
serving no heavier infliction, than a mere pecuniary fine; it is held
also by the Report, to be unjust to punish any case of negligent.
homicide, the killing in every such case being unaccompanicd
with the intention to take life, with a greater penalty than im-
prisonment for three years, while in many cases, a pecuniary fine
is punishment sufficient. But is it not strange that here, where
we boast so much of the ameliorations of our penal code, and are
so prone to hold it up in triumphant contrast with the more bloody
code of England, we have no penalties for homicide other than
death and the penitentiary, and that the lightest infliction the law
allows is an imprisonment for two years. And assuredly, it does
not tend to lessen the regret which this state of things leaves
upon the mind, to learn that the act, (1825, ch. 93,) forbidding a
shorter imprisonment in the penitentiary than two years, was
passed as a mecasure of State economy, and without reference to
the question of its justice, or the contrary. The belief was, that
the labors of a convict in the penitentiary, could not be made,
remunerative to the State, under a service of less than two years,
and upon the principle that in punishing a party for an infraction
of the laws, the State was not bound to be at any expense, the

law was passed that no man should go to the penitentiary for less
than two years. ‘
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The public mind of this State has been so long accustomed to
the rescrvation of the death penalty, for the more awful manifesta-
tions of human wickedness only, that a more comprehcnsive
application of that penalty at this day, would not-meet with
acceptance from any portion of our people, and for this reason
alone, if there were no other, a classification of the higher gradcs
of homicide, like that recommended by the English Commissioners,
could not be proposed for adoption in Maryland.

Crimes and punishments are the two principal things to be
attended to, in the preparation of the penal code. Crimes may be
described, and their minute differences sct down in detail on paper,
but punishments, as we have already seen, are not susceptible of
being fixed in detail beforehand. And even were such a thing
practicable, it is far from being certain that it would be desirable.
In the administration of such a system, it would rest with the Jury
to find the precise degree of the offender’s guilt, and the punish-
ment being already fixed by the code, nothing would remain for
the Court to do, but ministerially to read to the offender, his pun-
ishment from the statute book. - The ascertainment of the degree
of the offence, would at the same time, ascertain the punishment
due to it, and the effect of such a system would be, to give all
power to the Jury, and no power to the Court.

The most that can be done in reference to a system of punish-
ments, is to name for each subdivision of each offence, a maximum
and a minimum, and then provide a discretionary power, to award
to each separate case the exact penalty due to it, from the whole
range between thesc extremes.

This discretionary power must be lodged somewhere, and it can
only be entrusted with the Court, or with the Jury, or apportioned
betwecn the Court and Jury. But it is here again worthy of con-
sideration, that as the scope of such discretion is enlarged, the
effect is, to give power to the Court, while the restriction of that
discretion, within narrower limits, has the effect of taking power
from the Court, and transferring it to the Jury. A moment’s
consideration will render this perfectly plain. If, for example, to
murder of the second degree, be assigned a scope of punishment
from the maximum of twelve years in the penitentiary, to the
minimum of a pecuniary fine, the only power the Jury can have
is, to say guilty, and the Court take the whole range between these
extremes, to award the specific penalty the party is to suffer. But
if murder of the second degree be divided into two separate parts,
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with a separate scope of punishment, one a harsh, the other less
severe, assigned to each part, it is obvious, that the discretion of
the Court, instead of ranging through a space, which was a whole
in the first instance, is now confined to a space constituting but a
part of that whole, and that it is with the Jury to designate the
part within which the Court’s power is to be cxercised. Thus
the crime of manslaughter is, by the code of New York, divided
into four degrees, with a separate punishment for each degree,
the object being, as there can be no other; to give the Jury a
more enlarged,-and the Court a more restricted control over the
punishment.

Now there are considerations, which, in the apportionment of
this power between the Court and the Jury, must not be over-
looked. Juries in making up their verdicts, are governed more by
their own notions of justice, than by the abstract principles of the
law. And we must take Juries as we find them. If they happen
to lean toward the accused, they will not, in general, convict him,
no matter how clear the law may be, without some assurance that
he will not receive beyond a certain maximum of punishment.
Should the Court have the power to inflict a punishment, which,
according to their notions, would be greatly beyond his deserts,
and they have any reason to suspect the Court of a disposition to
give him the full extent of the law, they will acquit, rather than
place the accused in the power of the Court. This 1s the secret
of most of the strange verdicts of acquittal we hear of, and the
simplest mode to correct the evil, is to remove its cause, which is
done by vesting in the Jury a reasonable control over the power
of the Court, in the matter of punishment. We have spoken only
of instances where the Jury leans to mercy, and the Court to undue
severity. But the case may be reversed, and the Jury may bc de-
termined to convict against the law, the evidence, and the justice
of the case. When this happens, the Court holds the corrective in
its own hands, in its power to grant a new trial, and to give the
accused another chance of justice, by submitting his case to a
different Jury.

Keeping these considerations in view, the Commissioners have
divided the subject of homicide into, 1. Murder of the first degree,
comprehending the more atrocious kinds of killing, to be punished
with death, except in cases of convictions upon circumstantial evi-

dence, when a discretion is lodged with the Court, between death
and confincment in the penitentiary. 2. Murder of the second
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degree, comprehending those cases where the killing though less
atrocious, 1% still more so, than in cases not deemed to be murder of
cither degree, the punishment to be from twelve to three years in
the penitentiary. 3. Extenuated homicide, where the killing
though still wilful, is {mitigated more or less by the character of
the provocation, or other accompaniments of the act, the punish-
ment to be not more than three years in the penitentiary, or im-
prisonment in the county jail not exceeding eighteen months, or a
pecuniary finc, which in effect, will be a graduated scale of from
three years in the penitentiary, to no punishment at all. 4, Negli-
gent homicide, comprehending those cases where the killing is
unaccompanied with the intent to take life, the punishment not ex-
ceeding three years in the penitentiary, or eighteen months in the
county jail, or fine. Negligent homicide is not inferior in guilt to
extenuated homicide, but collateral to it, implying about the same
amount of criminality, and meriting about the same penalty.
5. Justifiable homicide, comprising all cases, when, from whatso-
ever cause, the law is held not to be violated.

By this arrangement the whole subject of homicide is presented
in its natural order, a scale of penalties is provided, by which the
punishment due to each separate case, according to the real degree
of its criminality, may be awarded without difficulty, and the
power in regard to the application of the punishment, about pro-
perly apportioned between the Court and the Jury.

The severity of punishments generally, have been considerably
reduced, by which arrangement, together with the other new fea-
tures introduced into the system, it is believed the certainty both
of conviction and punishment will be greatly enhanced. And the
certainty of punishment is more efficacious in the prevention of
crimes, than its severity.

1. Whosoever shall be convicted of murder of the
first degree, shall be hanged by the neck until he be
dead. Provided, that in every case of conviction of
murder of the first degree, upon circumstantial evi-
dence, the Court shall have the power in its discretion,
to sentence the offender to be hanged, or to be con-
fined for not more than twelve, or less than three
years. .
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2. All homicide which shall be perpetrated by any
cool, deliberate, and premeditated killing, such as by
means of poison, by lying in wait, by imprisonment, or
by any species of cruel or barbarous treatment, or in
the commission of, or attempt to commit, any arson,
rape, robbery or burglary, shall be murder of the first
degree.

MURDER OF THE SECOND DEGREE.

1. Whosoever shall be guilty of murder of the
second degree, shall be confined for a period not
exceeding twelve years, nor less than three years.

2. Itis murder of the second degree whensoever
the killing though wilful, is not so characterized as to
constitute it murder of the first degree, or extenuated
homicide.

3. It is murder of the second degree whensoever
the killing is wilful, and attributable to resentment or
passion, occasioned by some affront or injury, but
where such affront or injury is of a trivial character, or
such resentment or passion insufficient to deprive the
party of self-control.

4. It is murder of the second degree when a party
seeks a provocation or affront as a pretext for killing.

5. It is murder of the second degree when, upon a
sudden quarrel, parties fight and one of them is killed,
if the death is caused in consequence of any unfair
advantage taken, or unfair means used by the party
killing.

6. It is murder of the second degree when a peace
officer, or other person lawfully executing any writ,
warrant or process, civil or criminal, or lawfully acting
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in obedience to the command of a magistrate, or
otherwise acting for the advancement of the law, or
lawfully interposing for the prevention or suppression
of any offence, is wilfully killed, if the party killing
had notice, that such officer, or other person, purposed
to act under such writ, warrant or process, or in obedi-
ence to such command, or otherwise, for the advance-
ment of the law, or interpose for such before men-
tioned purpose.

7. It is immaterial in such case, that such writ, war-
rant or process is not sufficient in law, or such com-
mand unlawful, or the manner of executing such writ,
warrant or process, or of acting for the advancement
of the law, is unlawful, provided such officer or other
person believed himself to be respectively lawfully
executing such writ, warrant or process, or lawfully
acting in obedience to such command, or otherewise,
for the advancement of the law, and provided, the
party killing had notice, that such officer or other
person purposed to act under the authority of such
writ, warrant or process, or in obedience to such com-
mand, or otherwise, for the advancement of the law.

8. It shall, in no case, be less than murder of the
second degree, where the death was caused by means
of a concealed weapon, which the offender either
ordinarily or habitually carried about his person.

9. Provided, that no such aggravation shall be given
to the degree of the crime, by reason of the instru-
ment of death having been a concealed weapon, if
such weapon were provided and carried by the of-
fender, as a means of defence against expected or
threatened violence from the party killed, or as a
protection against any other external danger, which
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the offender had good reason to beliéve and did be-
lieve, at the time of providing and carrying such con-
cealed weapon, menaced his personal safety.

The habit of wearing concealed weapons, and using them just
as oqca.sion may require, is the great reproach of our country, and
it is time that something should be done to suppress the evil,

It is the fashion to denounce the contests of the ring as brutal
and savage, and all that, but, in our opinion, a boxer is, in every
respect, a better citizen than the man who wears, as a part of his
daily equipment, a revolver or bowie knife. The science of self-
defence, as it is termed, if generally diffused through the masses,
has a tendency to foster a manly spirit of self-reliance, as well as a
detestation of all foul play, and in communities where the rules of
the science prevail, such practices as gouging, or biting off the ear
or nose, or using a knife or dirk, or any other concealed weapon,
in a fight, are unknown. In the City of London the man who
would kick another in a fight, or strike him while he was down,
would be severely handled by the bystanders.

EXTENUATED HOMICIDE.

1. Whosoéver shall be guilty of extenuated homi-
cide, shall be confined for a period not exceeding
three years, or imprisoned not exceeding eighteen
months, or fined, at the discretion of the Court.

2. Homicide is extenuated whensoever the killing
is wilful and not justifiable, but the act, from which
death results, is attributable to a want of self-contzol,
occasioned by an impulse of passion, arising from
sudden and grave provocation, or by fear or alarm,
which passion, fear or alarm, for the time suspends
the power of self-control.

3. Homicide is extenuated although-the offender by
mistake or accident, kill not the person who offered
the provocation, but some other person.
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4. Homicide is extenuated where, upon a sudden
quarrel, parties fight, and in the heat of blood one of
them is killed, if the killing be attributable to want of
self-control, caused by heat of blood and passion.

5. It is immaterial in such case, which of the parties
offered the first affront, or made the first assault.

6. Homicide is extenuated whensoever the killing,
though wilful, is occasioned by any act or conduct of
the party killed, in consequence of which, the domestic
peace of the party killing is invaded, as by the debauch-
ing of his wife, or the seduction of his daughter.

7. Homicide is extenuated whensoever the killing,
though wilful, is occasioned by an affront or injury
offered by the party killed, which affront or injury
i of a character to inflict lastmor disgrace upon the
party killing, if not resented by h1m

8. It is not necessary in the cases mentioned in the
two last preceding sections, that the killing shall be in
the heat of passion.

NEGLIGENT HOMICIDE.

1. Whosoever shall be guilty of negligent homicide,
shall be confined for a period not exceeding three
years, or imprisoned not exceeding eighteen months,
or fined, at the discretion of the Court.

2. Homicide is negligent wheresoever the death is
not wilfully caused, but results from want of reason-
able caution in the undertaking and doing of any
act, either without such skill, knowledge or ability, as
is suitable to the occasion, or without due care taken

to ascertain the nature and probable consequences of
25
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such act, or when it results from the not exercising
reasonable caution in the doing of any act, either as
regards the means used, or the manner of using them,
or from the doing of any act without using reasonable
caution for the prevention of mischief, or from the
omitting to do any act, which a person using reason-
able caution would not have omitted to do.

3. Homicide is negligent whensoever death is not
wilfully caused, but occurs in any sport, exercise, or
amicable contest, if weapons, instruments, or means
be used, Which cannot be used without probability
of causing grievous bodily harm.

4. Homicide is not negligent, but accidental, where
death occurs in any sport, exercise or amicable contest,
without intent on either side to cause, and without

using weapons, instruments, or means likely to cause
grievous bodily harm.

JUSTIFIABLE HOMICIDE.

1. Homicide is justifiable where the act from which
death results is done in a lawful manner, in execution
of a lawful sentence, by an officer, or other person
lawfully authorized, to execute such sentence.

2. Homicide is also justifiable when a peace officer
or other person duly authorized by writ or warrant to
arrest, detain or imprison any party for any offence
punishable with death, or upon any charge or suspicion
of any such offence, or by reason of any indictment
found against him for any such offence, or of any con-
viction of any such offence, or otherwise duly author-
ized by law to arrest, detain or imprison any party, by
‘reason of any such offence committed, or by reason of
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his conviction of any such offence, and using lawful
means for the purpose, kills such party in case of flight,
or (if such officer or other person have reasonable cause
for believing, and believes that such party is consenting
thereto) in case of his being rescued, in order in either
case, to prevent his escape from justice, and because
such officer or other person has reasonable cause for
believing, and believes, that such party cannot other-
wise be overtaken, or his escape from justice prevented.

3. Homicide is also justifiable when a peace officer
or other person lawfully executing any writ, warrant
or process, civil or criminal, or lawfully acting in
obedience to the command of a magistrate, or other-
wise lawfully acting for the advancement of the law,
or lawfully interposing for the prevention or sup-
pression of any offence, is unlawfully and forcibly
resisted, and using no more force than he has reason-
able cause for believing, and believes to be necessary
to overcome such resistance, kills the person so resist-
ing ; or, being by reason of the violence opposed to
him, under reasonable fear of death, if he proceed to
execute his authority, and because he has reasonable
cause for believing, and beheves, that he cannot other-
wise execute his authority and preserve his life, kills
him who so resists.

4. A peace officer shall be deemed to be acting
for the advancement of the law, not only whilst he
is actually executing, or endeavoring to execute that
authority, but also whilst he is proceeding to execute
it, or is retreating, having executed, or being unable
by reason of resistance, or other cause, to execute it.

5. Every writ, warrant or process which ghall have
been issued in the ordinary course of justice, from a
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Court, or by a judicial officer having competent juris-
diction to issue the same, and which expresses either
by name or description, the person by and against
whom, and in substance some lawful cause for which
the same is to be executed, shall be deemed to be a
sufficient writ, warrant or process, within the meaning
of the third section hereof.

6. It is essential to every justification of killing by
a peace officer or other person, acting by virtue of
any writ, warrant or process, or in obedience to the
command of a magistrate, within the meaning of
said section, that at the time such writ, warrant,
process or command was executed, or attempted to
be executed, the person resisting had notice, that
the officer or other person executing or attempting
to execute the same, purposed to act under such
authority.

7. It is sufficient for such justification, that the
officer or other person gave notice of the authority
under which he purposed to act, without exhibiting
it, where such authority is in writing.

8. It is essential to every justification of killing by a
peace officer, acting for the advancement of the law,
or interposing for the prevention of any offence, by
virtue of his mere official authority, and without writ,
warrant or process, that the person resisting had notice
that such officer had such authority, and that he acted
or interposed for such purpose.

9. It is not essential that the notice mentioned in
the third and eighth sections hereof, should have been
given in express terms; such notice may be presumed
or collected as a matter of fact, from the terms used
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by the officer or other person, or from other circum-
stances.

10. Tt is essential to every justification of killing by
a private person, acting for the advancement of the
law, or interposing for the prevention of any offence,
of his own authority, that express notice should have
been given to the party resisting, that such private
person acted or interposed for such purpose.

11. Homicide is also justifiable where the party
killing has reasonable cause for believing it to be
necessary for preventing the perpetration of any
offence, in respect of which, the punishment of con-
finement in the penitentiary for the period of ten years,
or a higher punishment may be awarded, attempted to
be committed by violence or surprise against the

person, habitation or property, of the party killing,
or of any other.

12. Homicide is justifiable also, where one in lawful
defence of his person, repels force by force, and using
no more violence than he has reasonable cause for
believing and believes to be necessary for the purpose
of self-defence, kills the assailant; or being, from the
violence with which such assailant pursues his purpose,
under reasonable apprehension of immediate- death,
and because he has reasonable cause for believing and
believes that he cannot otherwise preserve his life, kills
such assailant.

13. Homicide in self-defence is justifiable, although
the party killing was guilty of an assault, or engaged
in an unlawful conflict, which led to the homicide.
The rule is subject to the following limitations :—
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That the party killing did not either commence or
provoke the attack, with intent to kill, or to do grievous
bodily harm, or during the conflict, and before the
necessity for killing arose, endeavor to kill, or to do
grievous bodily harm ;

That he declined further conflict, and quitted and
retreated from it, so far as was practlcable with safety
to Kis life ;

That he killed the assailant because he had reason-
able cause for believing and believed it to be necessary
so to do, in order to avoid immediate death.

14. Homicide is also justifiable where one in defence
of moveable property in his lawful possession, repels
force by force, and using no more violence than he has
reasonable cause for believing and believes to be
necessary, for the defence of such property against
wrong, kills the wrong doer; or being, from the
violence with which such wrong doer pursues his
purpose, under reasonable apprehension of immediate
death, if he persist in the defence of such property,
and because he has reasonable cause for believing and,
believes that he cannot otherwise defend such property,
and preserve his life, kills such wrong doer.

* 15. Homicide is also justiﬁable where one, in de-
fence of house and land in his lawful possession,
resisting a person endeavorlng by force to enter into
or upon such house or land, repels force by force, and
using no more violence than he has reasonable cause
for believing and believes to be necessary for the
defence of his possession, kills the wrong doer, or
being, from the violence with which such wrong doer
pursues his purpose, under reasonable apprehension of
immediate death, if he persist in the defence of his




THE CRIMINAL LAW. 199

possession, and because he has reasonable cause for be-
lieving and believes that he cannot otherwise defend his
possession, and preserve his life, kills such wrong doer.

16. Homicide is also justifiable where one in lawful
possession of house or land, after requesting another
who has no right to be there to depart, upon such
wrong doer’s refusal so to do, is resisted in his
endeavor to remove him, and using no more violence
than he has reasonable cause for believing and believes
to be necessary, for the removal of such wrong doer,
kills him ; or being, from the violence with which such
wrong doer resists being removed, under reasonable
apprehension of immediate death, if he persist' in his
endeavor to.remove him, and because he has reasonable
cause for believing and believes that he cannot other-
wise remove such wrong ‘doer and preserve his own
life, kills such wrong doer.

17. Homicide is also justifiable where a party who
would have been justified, in self-defence or otherwise,
in killing one person, by mistake or accident, and
without negligence kills another person. '

18. Homicide is also justifiable where death results
from an act done in good faith, with the intention of
affording succor or aid to any other person, by rescu-
ing him from danger, or curing him of any bodily
injury, or of any disorder or disease, or where death
results from any'other act, done with a view to the
bodily safety, or health of any other person, without
any intention in such case to kill or injure such per-
son, provided that no unnecessary risk or peril be
wilfully incurred; and provided also, that the act be
not attributable to want of reasonable caution.
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SELF-MURDER.

Self-murder is still retained, strange to say, in the catalogue of
offences against the law of England, though no punishment is
annexed to it, as none could be, but such as must fall exclusively
on the innocent and unoffending. It has never had a place in the
list of crimes recognized by the laws of this State, although the
act of aiding and abetting the commission of suicide, is regarded
every where as a high offence, and punished as such. The Com-
missioners have therefore prepared the following section to meet
that case.

1. Whosoever shall procure, or promote, or be
present aiding in or abetting the commission of self-
murder, shall be confined for not less than two, nor
more than sevenyears.

OF DUELLING.

1. Any citizen of this State who shall, either in or
out of this State, fight a duel, and in so doing, either
kill or inflict a mortal wound, of which the party shall
die within twelve months, shall be deemed guilty of
murder of the second degree, and confined for a period -
not more than twelve, nor less than three years.

2. Any citizen of this State, who shall be the second
of either party in a duel, and be present as such, when
such death or mortal wound is inflicted, shall be deemed
an accessory before the fact, and confined for not more
than five, nor less than one year.

3. An offender under either of the two preceding
sections, may be prosecuted in the County or City
where the death occurs, if it occur within this State,
and if not, in any County or City in which the
offender may be found.
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4. Any person who shall fight a duel, though no
death ensue, or send, or deliver a challenge, oral or
written, to fight a duel, though no duel ensue, shall
be imprisoned for not more than one year, or fined,
at the discretion of the Court.

9. A combat by previous agreement or understand-
ing, with any species of fire-arms, or with swords,
bowie knives, dirks, or other deadly weapons, is a
duel within the meaning of the provisions herein
contained.

6. If any Judge or Justice of the Peace have good
cause to suspect, that any persons are about to be
engaged in a duel, he may issue his warrant to bring
the parties before him, and if he think proper, may
compel them to enter into recognizance to keep the
peace, and ‘shall insert therein a condition, that they
will not, during the time for which they may be bound,
be concerned in a duel, directly or indirectly.

The thirty-sixth section of the third article of the Constitution,
disqualifies all persons fighting duels, and their seconds, for hold-
ing offices of trust or profit under this Staté. And the act of 1816,
ch. 219, subjects all parties to duels, which shall result in death,
their aiders and abettors, to confinement in the penitentiary for
not less than five, nor more than eighteen years. Still duels are
fought, and the parties permitted to escape with impunity, and the
reason, as 1t is believed, is, that the penalties under the existing
law are too scvere. It .is but another instance, therefore, to show,
that if the severity of penalties goes beyond public sentiment,
they cannot be cnforced. The substance of the above sections
is taken from the Virginia code, the provisions of which, in rela-
tion to this subject, the Commissioners like better than any they
have seen.

26
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OTHER OFFENCES AGAINST THE PERSON.

1. Whosoever shall unlawfully and carnally know
any woman against her will and by force, or whilst
she is insensible, shall be guilty of rape, and shall be
hanged by the neck until he be dead, or confined for
a period not exceeding twelve years, nor less than
one year.

The penalty annexed to the crime of rape by the Report of the
English Commissioners of 1848, is transportation for life, or for
any period not less than seven years. There may be cases, how-
ever, where the death penalty Wou}d not be too severe. It isa
crime from its nature admitting of great diversities in the degrees

of its criminality, and a large discretion, therefore, in reference to
the punishment, ought to be entrusted to the Court.

2. It is rape although the woman consent to carnal
knowledge, if such consent be given through fear of
death, or of grievous bodily harm.

3. A husband cannot be guilty of committing, by
his own person, a rape on his wife; but if another
person commit the offence, he may be liable as an
accessory, or for being present, aiding or abetting.

4. Provided that no person shall be deemed to be
a husband within the meaning of the last preceding
section, where the woman shall have been compelled,
or shall have been induced by fraud, to go through the
ceremony of a marriage, and either such ceremony
shall be a mere nullity, or the marriage shall, by reason
of such compulsion or fraud, have been at any time
before trial, declared to be void ab initio, by a Court
of competent jurisdiction.

5. Whosoever, by pretending to be the husband of
any married woman, Or knowing that any married
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woman believes him to be her husband, shall deceit-
fully and carnally know her, shall be punishable as
for rape.

6. Whosoever shall unlawfully and carnally know
and abuse any girl under the age of ten years, shall
be confined for a period not exceeding twelve years,
and not less than one year.

7. Whosoever shall administer to, or cause to be
taken by, any woman, any drug or other thing, with
intent to render her insensible, or to produce in her
an unnatural sexual desire, or such stupor as to pre-
vent or weaken resistance, in order that, whilst in that
state, he or any other person may unlawfully and car-
nally know her, shall be imprisoned for any time not
exceeding two years, or fined, at the discretion of the
Court.

8. Any, the least degree of penetration, although
there be no emission of seed, shall be sufficient to
constitute carnal knowledge.

9. Whosoever shall assault any woman, with intent
to commit a rape, shall be imprisoned for any term
not exceeding three years, or fined, or both.

The punishment annexed to this offence in England is, not ex-
ceeding three years imprisonment, or fine, or both, at discretion.
By the act of 1809, it is punished” by confinement in the peniten-
tiary for not less than two, nor more than ten years. The scale of
punishments provided by that act, seems to have heen settled with-
out reference, in many instances, to the principles of justice or
reason.

10. Whosoever shall commit the crime of buggery,
either with mankind or with any brute animal, shall
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be confined for not less than one year, nor more than
five years.

11. Whosover shall assault any person with intent
to commit the crime of buggery, or shall offer, use or
make any solicitation, persuasion, promise or threat to
any person, whereby to move or induce such person to
commit or permit such crime, shall be imprisoned for
not more than three years, or fined, or both, at the
discretion of the Court.

12. An infant under the age of fourteen years, shall
be deemed incapable, by reason of impotency, of com-
mitting by his own person, either rape, or buggery, or
of abusing any female under the age of ten years, or
of an assault with intent to commit any of these crimes
by his own person.

13. Whosoever shall, from motives of lucre, take
away or detain against her will, any woman, in any
wise entitled to any interest, legal or equitable, present
or expectant in any property whatsoever, with intent
to marry, or defile her, or cause her to be married or
defiled by any other person, shall be confined for not
more than five years, or less than two years, or im-
prisoned for any term not exceeding eighteen months.

14. Whosoever shall take away, or detain against

her will, any woman, with intent to marry or carnally

" know her, or cause her to be married or carnally

known by any other person, shall be confined for any

period not exceeding three years, or less than one

year, or imprisoned for any period not exceeding one
year.

15. Whosoever shall unlawfully take, with or with-
out her consent, any unmarried girl being under the
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age of sixteen years, out of the possession, and against
the will of her father, mother, or any other person
having *the lawful care or charge of her, shall be im-
prisoned for any period not exceeding three years, or
fined, or both, at the discretion of the Court.

16. Whosoever shall unlawfully lead or take,” or
decoy or entice away, or detain any child under the
age of ten years, with intent to deprive the parent or
parents, or any other person having the lawful care or
charge of such child, of the possession of such child,
or with the intent to steal any article upon, or about
the person of such child, to whomsoever such article
may belong; or shall, with such intent, receive or
harbor any such child, knowing the same to have
been, by force or fraud, led, taken, decoyed or enticed
away, as hereinbefore mentioned, shall be confined for
any period not exceeding three years, or imprisoned

not exceeding one year, or fined, at the discretion of
the Court.

17. Provided, that no person who shall have, in
good faith, claimed to be the father of an illegitimate
child, or to have any right to the possession of such
child, shall be liable to be prosecuted by virtue of the
last preceding section, on account of his getting pos-
session of such child, or taking such child out of the

possession of the mother, or any other person having
the lawful charge thereof.

18. Whosoever shall maliciously kidnap, or forcibly
and fraudulently carry out of this State, or cause to be
so carried out of this State, any free person, or person
entitled to freedom at or after a certain age, or upon a
certain contingency, knowing such person to be free
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or entitled to freedom, as aforesaid, shall be confined
for any period not exceeding five years, nor less than
one year. ;

19. Whosoever shall maliciously and wilfully, with
intent to disfigure any person, cut or slit, or cut off, or
by any means deprive, any person of any limb, feature
or member, shall be confined for not more than five,
or less than two years, or imprisoned for any period
not exceeding eighteen months.

The act of 1809, after disposing of the diffcrent grades of homi-
cide, awards the punishments to mayhem, tarring and feathering,
cutting out the tongue, slitting the nose, ear or lip, cutting or biting
off or disabling any limb or member, of malice aforethought, with
intention to disfigurc such person. But if there ever was a dis-
position ‘in any portion of the people of this State, to commit any
of the offences thus described, it is certain that such a disposition
no longer exists. Perhaps no person now living, has cver seen a
trial in Court for any one of them, with the single exception of
mayhem. And even that offence, considered with reference to the
reason upon which it was originally regarded as a separate crime,
ought no longer to have a place in our penal code. The Commis-
sioners have therefore ventured to drop the whole list as thus
specifically described, and in lieu thercof, have prepared the above
section, embracing in general terms, all offences of the same
character.

20. Whosoever shall administer, or cause to be
taken by any other person, any poison, or other
destructive drug or thing, or shall, by any other
means, manifest a design to kill, shall, in every case
where, had the person against or with respect to
whom such act or thing is done, been killed, such
killing under the same circumstances, would have
been murder of the first degree, be confined for any
period not exceeding five years, or imprisoned not
exceeding two years.
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21. Whosoever shall, by any assault, or by any
other means, manifest a design to kill; in every case
where, had the person against or in respect to whom
such act or thing is done, been killed, such killing
under the circumstances, would have been murder of
the second degree, be confined for any period not ex-
ceeding three years, or imprisoned not exceeding one
year, or fined, at the discretion of the Court.

22. Whosoever shall wilfully commit any assault
upon, or do any violence to the person of another,
shall be imprisoned not exceeding eighteen months, or
fined, or both, at the discretion of the Court.

23. Whosoever shall maliciously place, or throw in,
into, upon, against, or near any building or vessel, any .
gunpowder or other explosive substance, with intent
to cause any bodily harm to any person, shall, whether
or not any explosion takes place, and whether or not
any injury is effected to any person, be imprisoned for
any period not exceeding eighteen months, or fined,
or both, at the discretion of the Court.

24. Whosoever shall assault any person, with intent
to commit the crime of robbery, shall he imprisoned
for any period not exceeding two years, or fined, or
both, at the discretion of the Court.

25. Whosoever shall be guilty of any unlawful
restraint of the personal liberty of any other person,
shall be imprisoned not exceeding eighteen months, or
fined, or both, at the discretion of the Court.

26. Whosoever shall, by any means not hereinbefore
specified, maliciously put the life of any person in
danger, shall be confined for any period not exceeding
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two years, or imprisoned not exceeding one year, or
fined, at the discretion of the Court.

27. Whosoever shall, with intent to procure the
miscarriage of any women, whether she be or be not
with child, maliciously administer to, or cause to be
taken by her, any poison or other noxious thing, or
use any instrument or other means whatsoever, shall
be imprisoned for any period not exceeding two years,
or fined, or both, at the discretion of the Court.

28. Provided, that no person by reason of any act
specified in the last preceding section, shall be pun-
ishable where such act is done in good faith, with the -
intention of saving the life of the woman whose mis-
carriage is intended to be procured.

29." An assault consists in an attempt, offer or
menace, by gestures, unlawfully to cause bodily harm
or to do any personal violence to another, by one who
has the present ability to cause such bodily harm,
or to do such violence.

CHAPTER I111.
OFFENCES AGAINST THE HABITATION.

BURGLARY.

1. It is burglary where any person in the night time,
by any of the means, or in the manner hereinafter in
the next succeeding section is specified, effects an
entry into a dwelling house of any other person, or
into some inner part thereof, with intent to commit, or
unlawfully effects an entry into any such dwelling
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house, or inner part thereof, and commits therein the
crime of theft or some felony.

2. It is an entry into a dwelling house, or any inner
part thereof, within the meaning of the preceding .
section, if such entry be effected by any of the means,
or in the manner following, viz :

1st. By breaking, displacing or opening any part of
the walls, partitions, roof, ceiling or floor of any such
dwelling house, or inner part thereof respectively, or
any door, shutter, window, or other impediment, op-
posed to entrance into, and forming part of such
dwelling house, or inner part thereof : provided, that
nothing herein contained, shall apply to the opening or
displacing further than it was before, and in the
manner in which it was intended by its construction,
to be opened or displaced, of any door, shutter,
window, or other impediment, hereinbefore mentioned,
being already partly opened or displaced. :

2ndly. By means of violence, or threat of violence,
to the person or property of any other, or by any
other means of intimidation, direct or indirect.

3rdly. By means of any stratagem, trick or device,
fraudulently practiced, for the purpose of obtaining
admission, or by collusion or conspiracy Wwith any
servant, inmate or other person, unlawfully giving or
facilitating admission.

4thly. By an entry into the chimney of a dwelling
house, though no room, or other part of such dwelling
house be entered. '

3. The term “violence,” as used in the last pre-
ceding section, shall be deemed to extend to violence,
used under pretence of lawful claim, or of acting

27
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under legal process, or any other lawful authority, or
under any other pretence whatsoever.

4. The term “‘threat of violence,” as used in the
second section hereof, shall be deeme

d to extend to
threat of violence,

under pretence of Iawful claim, or
of acting under legal process, or other lawful author-
ity, or under any other pretence whatsoever ; and it is
immaterial whether such threat be direct or indirect,
or whether it be notified by words, gestures or signs.

5. Where an entry is effected upon admission unlayw-
fully given, or facilitated by a servant, inmate or other
person, such entry, so far as regards the fact of entry,
shall constitute burglary, as well in such servant, inmate
ot other person, as in the party so admitted.

6. Asregards the act of entr > the partial entry of
any offender, or the introduction of any engine or
instrument, or any part thereof, or the discharge of
any missile, into any dwelling house, or any inner part
thereof, shall be deemed to be a criminal entry, within
the meaning of the first section hereof.

-
7. An entry into a dwelling house, or any inner

part thereof, by any person having authority to enter

into such dwelling house, or inner part thereof, re-
spectively, shall not be deemed to be a criminal entry,
within the meaning of the first section hereof.

8. An entry by an inmat
any inner part theréof, and
authority, trust or employm

such inner part, within the
hereof.

e of a dwelling house into
not made by virtue of any
ent, Is a criminal entry into
meaning of the first section
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9. The term “dwelling house” as herein used, shall
be understood to mean any fixed and permanent build-
ing, which, at the time of the offence had been used,
and still was used or intended to be used, or was then
nsed and intended to be afterwards used, either con-
tinuously or at intervals, for the purpose of lodging or
- dwelling therein by night.

10. The motive or object for using any fixed and
permanent building, for the purpose in the last prece-
ding section mentioned, shall not be deemed to be
material.

11. The mere casual lodging or dwelling by night,
in any fixed and permanent building, without the
license or consent of the owner or occupier thereof,
that such building should be used, either continuously
or at intervals, for such purpose, does not constitute
such building a dwelling house.

12. The whole of any fixed and permanent build-
ing, and when any such building is divided into
distinct portions, the whole of any portion of any such
building, the parts of which communicate internally
with each other, and any part of which, at the time of
the offence, had been and still was used, or intended to
be used, or then was used and intended to be after-
wards used, as mentioned in the ninth section hereof,
shall be deemed to be a dwelling house. So also, the
whole of any fixed and permanent building, or portion
of any fixed and permanent building, being within the
same curtilege as a dwelling house, and occupied
therewith, the parts of which communicate internally
with each other, and any part of which communicates
with such dwelling house, either immediately or by
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theans of a covered and enclosed passage leading from
the one to the other, shall be deemed to be part of a
dwelling house, for any of the purposes hereof.

13. An inner part of a dwelling house consists of
any room, chamber or compartment, being parcel of a
dwelling house, but no cupboard, press, locker, chest,
or other receptacle or repository, whether attached to
the freehold or otherwise, shall be deemed to be an
_ inner part of a dwelling house, for the purposes
hereof.

14. A dwelling house is that of the party who, in
his own person, or by that of any of his family, or of
any servant, agent or other person, with his license or
consent, occupies it as such. The ruleis subject to the
following distinctions :—

The ownership of a dwelling house shall, as regards
the mode of occupation, be determined by the follow-
ing rules :

1. When it is in the occupation of one person, it
shall be deemed to be the dwelling house of such
person.

2. When it .is in the joint occupation of several
persons, it shall be deemed to be the dwelling house
of such persons.

8. When it is occupied as to several parts by several
persons, then, in case such parts have an outer door
and entrance in common, which are in the occupation
of any one or more of such persons, it shall be deemed
to be the dwelling house of such person or persons.
And in case such outer door and entrance in common
be not so occupied by any such person, or in case there
be no such outer door and entrance in common, each
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of the rooms or connected sets of rooms, so severally
occupied, shall be deemed to be the dwelling house of
the person so occupying the same. And in case two
or more of such severally occupied parts have an outer
door and entrance in common, but other such parts
have separate entrances only, then if such outer door
and entrance in common be occupied by any person or
persons occupying any of those parts having such
entrance in common, such two or more parts shall be
deemed to be the dwelling house of such last men-
tioned person or persons, and any other part or parts
so severally occupied, shall be deemed to be the
dwelling house or several dwelling houses of the
person or persons so occupying the same.

15. Whosoever sha]l commit the crime of burglary,
shall be confined for a period not exceeding eight
years, and not less than two years.

16. Whosoever shall burglariously enter into any
dwelling house, or any inner part thereof, and shall
assault with intent to murder any person being therein,
or shall cause any bodily harm, or do any personal
violence to any such person, shall be confined for any
period not exceeding twelve years, nor less than five
years.

17. Whosoever in the night time, by any other
means or in any other manner than in the second
section hereof is specified, shall effect an entry into a
dwelling house of any other person, or into some inner
part thereof, with intent to commit, or shall unlawfully
effect an entry into any such dwelling house, or inner
part thereof, and commit therein the crime of theft or
some felony, shall be confined for a period not exceed-
ing eight years, or less than two years.
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ARSON, AND MALICIOUS BURNINGS.

1. Whosoever shall maliciously set fire to any dwell-
ing house, any person being therein, shall suffer death
by hanging by the neck, or be confined not exceeding
twelve years, or less than three years.

2. It is essential to a setting fire to any dwelling
house, within the meaning of the last preceding
article, that some part of such dwelling house should
be actually burnt.

3. Whosoever shall maliciously, by the explosion of
gunpowder or other explosive substance, destroy, throw
down or damage, the whole or any part of any dwell-
ing house, any person being therein, shall suffer death
by hanging by the neck, or be cbnfined not exceeding
twelve years, or less than three years.

4. Whosoever shall willfully set fire to any barn or
stable, any horses, cattle, or other living animals being
therein, shall be confined not exceeding ten years, or
less than two years.

CHAPTER 1IV.
FRAUDULENT APPROPRIATIONS.

THEFT, AND OTHER OFFENCES CONNECTED THEREWITH.

1. Theft is the wrongfully obtaining possession of
any moveable thing, being the property of some other
person, and of some value, with the fraudulent intent
entirely to deprive him of such thing, and have or
deal with it as the property of some person, other than
the owner.
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2. A person shall be deemed wrongfully to obtain
possession of a moveable thing, within the meaning of
the last preceding section, where he either takes such
thing without the consent of the owner, or obtaing

possession of such thing by means of intimidation or
deception.

3. Any act of taking by which a person has such
possession of a moveable thing, as to be enabled, at
his will, to lift, carry or otherwise remove it, or, where
an animal is the subject of theft, to drive, lead or
otherwise remove it, to any distance, however small,

is a sufficient taking, within the meaning of the last
preceding section.

4. It is not essential to constitute a taking within
the meaning of the second section hereof, that the
thing taken be removed from the place which it occu-
pied when taken, or from any place of deposit in
which it is taken, or to be freed from impediment to a

removal, other than such ag ig mentioned in the last
preceding section.

9. No taking by one who has the lawful possession
of the thing taken, such possession being distinct from
that of the owner, is a sufficient taking, within the
meaning of the second section hereof,

6. The rule contained in the Iast preceding section,
appliés to carriers entrusted with goods to be carried,
millers with wheat and other grain ;to be ground,
artificers or workmen with materials to be wrought,

hirers of goods, pawnbrokers and others, who, by

virtue of any contract - of bailment, or of any express

or by any
had pos-

or implied consent, or by authority of law,
other means, whether the owner has ever
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session or not, have a lawful possession of the thing
taken, distinct from that of the owner.

w. The rule contained in the fifth section hereof,
does not apply to servants having the lawful custody
or charge of any thing being the property of their
master, to be exercised upon his premises or elswhere,
under his superintendence or control, or to guests or
inmates having the temporary use of plate or any
other thing, or to artificers or workmen having the
charge of materials to be wrought in the house or on
the land of their employer, or to any case where a
person has the bare charge or use of any thing, or
where any owner employing, permitting or authorizing
any other person to deal with any thing being his
property, in his house or on his land or elswhere, for
any purpose, subject to his own continuing possession
and control, does not entrust him with any possession
of such thing, distinct from his own.

8. A moveable thing shall not be deemed to be
taken without the consent of the owner, within the
meaning of the second section hereof, when it is taken
with the consent of any person authorized to consent.

9. Where possession of a moveable thing is obtain-
ed by means of intimidation, it is theft, notwithstanding
the consent of the owner or other person authorized
to consent, to part with the entire property in such
thing.

10. Where possession of a moveable thing is ob-
tained by means of deception, it is not theft where the
owner or othier person authorized to consent, consents
to part with the entire property in such thing.
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11. It is immaterial within the meaning of the last
preceding section, whether the owner or other person
authorized to consent, consents to transfer the ‘right

of the property to the wrong doer, or to any other
person.

12. Whether possession of a moveable thing be
obtained by means of intimidation or deception, it is
theft, notwithstanding the consent of the owner or
other person authorized to part with the temporary
possession only, of such thing; and it is immaterial
whether such consent be to part with the possession
for a definite or an indefinite time.

13. The term “intimidation’” as hereinbefore used,
shall be understood to mean violence or threat of
violence, to the person or property of any other, or
the accusing or threatening to accuse any person of
any crime, in respect of which corporal punishment
by imprisonment or otherwise, may be inflicted on a
party convicted of such crime.

14. The term “moveable thing” as used herein,
shall be deemed to extend to any thing parcel of or
adhering to the realty, provided such thing be a thing
severed from the realty, at the time when possession
is obtained of it, although the severance of such thing
was not effected till that time.

15. A moveable thing shall be deemed to be the
property of some other person, within the meaning of
the first section hereof, although the actual owner of
such thing be unknown.

16. The rule contained in the last preceding section
shall be deemed to comprehend waifs, estrays, treasure-

trove and wreck.
28
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17. A wife is not guilty of wrongfully obtaining
possession within the meaning of the first section
hereof, of any moveable thing which is the property
of her husband.

18. Provided that no consent by a wife to the taking
by, and no delivery by her to, any other person, of any
moveable thing being the property of her husband,
shall afford any excuse to such other person.

19. A moveable thing shall be deemed to be of
some value within the meaning of the first section
hereof, although it be of no saleable value, provided
it be of any value whatsoever to the owner.

20. It is essential that the interest mentioned in the
first section hereof, exist at the time of the obtaining
possession ; where it does so exist it is theft, although
the thing be taken upon a finding or other casualty.

21. Where the obtaining possession of anything
would otherwise amount to theft, it is theft notwith-
standing the owner of such thing, knowing or believ-
ing a theft to be intended by any person in respect of
it, voluntarily suffers such person so to obtain possession
of it, provided such owner do not in anywise procure
the doing of the act.

22. Neither the riéht of property, nor of possession
in anything obtained possession of by theft, is in
anywise altered thereby.

23. No restitution with the consent of the owner or
‘otherwise, of a thing, possession whereof has been
obtained by theft, shall absolve the offender.

24. Whosoever shall commit the crime of theft in
respect of anything, shall be deemed to steal the same.
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25. Whosoever shall commit the crime of theft,
shall be confined for any term not exceeding two
years, or imprisoned for not more than six months, or
fined, at the discretion of the Court.

The crime of theft, without aggravation of any sort, is punished
by the reported English code, by imprisonment for any period not
exceeding two years, or fine, at discretion, or both, while by the
act of 1809, the punishment of simple larceny is confinement in
the penitentiary for not less than one, nor more than fifteen years.
Fifteen years in the penitentiary for taking some small article of
property! The penalty is sufficient for murder. What possible
good can be expected from an incarceration of fifteen years, that
would not be attained by the term of two years.

26. Whosoever shall commit any theft attended with
any one of the following aggravations, viz :—

Ist. With the violation of any repository or place of
security, that is to say, with' the breaking into or
opening of any chest, drawer, box or other repository,
containing the thing stolen; or with an entry into any
building, yard or other enclosed place, where the thing
so stolen is deposited, otherwise than by the ordinary
doorway, gateway or entrance, the same being open ;
or with the breaking, severing, unloosing or removing
of any artificial fastening, tie or impediment, intended
to protect or secure the thing stolen.

2nd. The thing stolen being upon the person of any
other party.

3rd. Acting in concert with any accomplice.

4th. The thing stolen being of the value of five
dollars or more ; shall be confined for any period not«
exceeding five years.
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27. Whosoever shall commit any theft attended
with the following aggravations, viz

Ist. The thing stolen being upon the person of any
other party, or being in the presence and in the pos-
session or under the care of any other party.

2nd. The means by which such thing is stolen being
violence or threat of violence to the person of any
party; shall be deemed to be guilty of robbery, and
shall be confined for any period not more than eight,
nor less than one year.

The punishment of robbery by the act of 1809, is comfinement
in the pemtentmry for not less than three, nor more than ten years,
while the maximum punishment of simple larceny is, as we have
seen, fifteen years in the penitentiary.

28. A thing shall be deemed to be stolen by means
of violence to the person, within the meaning of
the last preceding section, whensoever the theft is
“effected by doing any, the least injury to the person,
or whensoever the act of taking is accompanied by any
degree of force, employed for the purpose of over-
coming resistance thereto. -

29. The snatching or taking any thing suddenly or
unawares from the person, without some actual injury
ol e person, or force employed for the purpose of
overcoming resistance, is not a sufficient degree of
violence to the person, within the meaning of the
twenty-seventh section hereof.

30. It is not essential within the meaning of the
twenty-seventh section hereof, that the violence to the
person, by means of which possession of the thing
stolen is obtained, should have been first used for the
purpose of obtammg possession of it, provided such
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violence be unlawful, and possession of such thing be
given, or be suffered to be taken, to prevent the con-
tinuance of such violence.

31. A thing shall be deemed to be stolen by means
of threat of violence to the person, within the mean-
ing of the twenty-seventh section hereof, whensoever
possession of such thing is obtained by any threat,
menace, or other means calculated to excite apprehen-
sion of violence, present or future, to the person.

32. Whosoever shall rob any person, and at the
time of, or immediately before, or immediately after
such robbery, shall cause any grievous bodily harm to
any person, shall be confined for any period not more
than ten, nor less than five years.

33. Whosoever shall assault any person with intent
to rob, shall be confined for any period not exceeding
three years, or imprisoned not exceeding eighteen
months, or fined, at the discretion of the Court.

The punishment of this offence in England is, imprisonment for
any term not exceeding three years, or fine, at discretion, or both.
By the act of 1809, the penalty is confinement in the penitentiary
for not less than two, or more than ten years.

34. Whosoever shall commit any theft, when the
means by which possession is obtained of the thing
stolen, are either the accusing or threatening to accuse,
or the knowingly sending or delivering any letter or
writing, accusing or threatening to accuse any person
of any treason or felony, or of any assault with intent
to commit any rape, or of any attempt or endeavor to
commit any rape, or of the crime of buggery, shall be
confined for a period not exceeding six years, nor less |
than one year.
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35. Whosoever shall steal, or for any fraudulent
purpose destroy or conceal any last will, testament,
codicil or testamentary paper, shall be confined for a
period not exceeding three years, or imprisoned not

exceeding one year, or fined, at the discretion of the
Court. ’

36. Whosoever shall steal, or for any fraudulent
purpose destroy or conceal any deed, mortgage, bill of
sale, or other muniment of title, to the validity of
which recording or enrolment is necessary, before the
same hath been recorded or enrolled, shall be confined
for any period not exceeding three years, or ' im-

prisoned not exceeding one year, or fined, at the
discretion of the Court. '

37. Whosoever shall steal, or for any fraudulent
purpose destroy or conceal any deed, or muniment of
title, to the validity of which recording is not neces-
sary, or any bond, single bill, promissory note, bill of
exchange, or other security or instrument for the pay-
ment of money, shall be confined for any period not
exceeding three years, or imprisoned for not more
than one year, or fined, at the discretion of the Court.

38. Nothing in either of the last three preceding
sections contained, shall in any wise affect any civil
remedy of any party.

39. Whosoever shall steal any horse, mare, gelding,
colt, ass or mule, shall be confined for a period not
exceeding eight years, or less than one year.

The punishment of this offence by the act of 1809, is by con-

finement in the penitentiary for not more than fourteen years, nor
less than two years.
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40. Whosoever shall steal any ship, sloop, or other
b vessel of seventeen feet keel or upwards, or any negro
or other slave, shall be confined for any period not ex-

ceeding five years, or imprisoned for not more than
one year.

41. Whosoever shall take or sell the planted oysters
of another person, otherwise than from the natural
beds or shoals in the channel of any river or creek,
shall be imprisoned, not exceeding six months, or
fined, at the discretion of the Court, or both.

42. Whosoever shall secretly take, or carry away,
any tobacco plants, while growing, and attached to the
freehold, shall be deemed to be guilty of stealing the
same, and shall be imprisoned for any period not ex-
ceeding one year, or fined, at the discretion of the
Court, or both.

43. Whosoever shall secretly take, and carry away,
any Indian corn or maize, while growing, and attached
to the freehold, to the amount of a peck, or more,
shall be deemed to be guilty of stealing the same, and
shall be imprisoned for any period not exceeding six
months, or fined, at the discretion of the Court, or
both.

44. Whosoever shall steal, cut away, or fraudulently
remove any buoy, its mooring chain or other fixture,
from any part of the Chesapeake Bay, or any of the
rivers flowing into the same, shall be confined for not
less than two, nor more than five years.
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OBTAINING BY FALSE VPRETENCES.

1. Whosoever with intent to defraud any other
person of anything which is the subject of theft, shall
obtain such thing from any other person by any false
pretence, by which the owner or other person author-
ized, is induced to part with the entire property in
such thing, shall be confined for any period not ex-
ceeding two years, or imprisoned not exceeding one
year, or fined at the discretion of the Court. And in
case the thing so obtained shall be of the value of ten
dollars or more, shall be confined for a period not
exceeding four years, or imprisoned not exceeding
eighteen months.

2. A false pretence within the meaning of the pre-
ceding section, is a false representation of some state
of things, past or present.

3. Any fraud or unlawful device, or ill practice in
playing at or with cards, dice or other game, or in
bearing a part in the stakes, wagers or adventures, or
in betting on the sides or hands of them that do play,
or in wagering on the event of any game, sport,
pastime or exercise, shall be deemed to be a false pre-
tence within the meaning of the first section hereof.

4. It is not essential to constitute a false pretence,
within the meaning of the first section hereof, that the
pretence be made in express terms: it is suﬂiment if it
can be implied from the act or conduct of the offender,
provided such act be done or conduct be adopted, with
intent to create an impression, which, if made by ex-
press words, would constitute a false pretence.

5. It is' an offence within the meaning of the first
section hereof, although such thing was obtained only
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partly upon the credit given to such false pretence.

6. A mere false promise, whether written or oral,
which the party making such promise, does not intend
to keep, is not a false pretence, within the meaning of
the first section hereof.

The act of 1835, ch. 319, defines certain false pretences, which
it punishes by confinement in the penitentiary for not less than
two, nor more than ten years. The penalty is excessive as usual,
and the act is not only wanting in precision, but otherwise de-
fective.

EMBEZZLEMENT.

1. Whosoever having obtained or being entrusted
either solely or jointly with any other person or per-
sons, with the distinct possession of anything, which
is the subject of theft, from or by the owner, or some
other person, under any trust, obligation or duty to
return, deliver up or specifically apply the same, shall,
in breach or violation of such trust, obligation or duty,
wilfully misapply, misappropriate, conceal or other-
wise wrongfully dispose of such thing or any part
thereof, with intent to defraud the owner of the same,
shall be deemed to be guilty of 'embezzlement, and
shall be confined for any period not exceeding two
years, or imprisoned not exceeding one year, or fined,
at the discretion of the Court. And in case the thing
or the part of such thing so embezzled, shall be of the
value of ten dollars or more, shall be confined for a
period not exceeding four years, or imprisoned not
‘exceeding eighteen months. ~ ,

The act of 1820, ch. 162, punishes the embezzlement of the
money, goods, or commercial paper of any chartered bank of this
State, by any president, director, cashier, servant, agent or clerk
thereof, by confinement in the penitentiary for not less than five,

29 v
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nor more than fifteen years. This is positively savage, and as
might be_expected, the law has very seldom, if it has ever been
enforced. ‘

- 2. It shall not be available by way of defence, to a
person charged with embezzlement, that such posses-
sion as in the last preceding section is mentioned, was
obtained by him under such circumstances and with
such intention as to render him guilty of theft, pro-
vided that he shall not be punishable for both em-
bezzlement and theft.

3. It is immaterial within.the meaning of the first
section hereof, whether any right to the possession of
the thing does or does not continue to exist, at the
time of the wrongfully disposing of such thing, or
any part thereof.

4. Whosoever as an officer or agent of any public
trust, or as president, cashier, or other officer or agent
of any bank or other incorporated company of this
State, having obtained, or being entrusted with, the
possession or control of any thing which is the subject
of theft, by virtue of his office, place or employment,
who shall, in breach or violation of such trust, or the
duties of such office, place or employment, wilfully
misapply, misappropriate, conceal, or otherwise wrong-
fully dispose of such thing, or any part thereof, with
intent to defraud the State, the bank, corporation, or
other owner of the same, shall be deemed to be guilty
of embezzlement, and shall be confined for any period
not exceeding five years, or imprisoned not exceeding
two years, or fined, at the-discretion of the Court.

5. Nothing herein contained shall in anywise affect
or lessen any civil remedy of any party.
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CHEATS AND OTHER LIKE FRAUDULENT PRACTICES.

1. Whosoever by means of any false seal, signature,
stamp, impression or mark, deceptively used in order
to obtain undue credit as a certificate, warrant or test
of the truth of the contents of any writing, or of the
genuineness, quality or quantity of any thing, or by
means of any machine, instrument or thing, artfully
contrived and deceptively used, or by the false and
deceptive use of any other instrument or thing, by
sleight of hand or other device, or by any false per-
sonation, shall, in any sale, contract other dealing or
transaction, defraud any other person, shall be deemed
guilty of cheating, and shall be imprisoned for any
period not exceeding two years, or fined, at the dis-
cretion of the Court, or both.

2. It shall be deemed a false personation within the
meaning of the last preceding section, where a person
shall falsely and deceitfully represent himself, or shall
assume to be any other person, whether such other
person ever existed or not,and in the former case,
whether such other person be still living or not; or
where a person shall falsely and deceitfully represent
himself to be invested with or to occupy or possess
any office, official character or station, or any other
authority of a public nature, or to be or to have been
the husband or wife of, or to stand or to have stood in
any degree of kindred or relationship to any other
person, or to be or to have been the widower or
widow of any other person.

3. Whosoever shall, by any unlawful violence to, or
restraint of the person of another, or by accusing or
theatening to accuse any person of any treason or
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felony, or of any assault with intent to commit any
rape, or. of any attempt or endeavor to commit, any
infamous crime, compel or induce any person to exe-
cute, make, alter or destroy the whole or any part of
any valuable security, muniment of title, or testamen-
tary instrument, with intent to defraud or injure any
person, shall be imprisoned for any period not exceed-
ing three years, or fined, at the discretion of the
Court, or both.

4. Whosoever shall publish or threaten to publish
any libel upon any other person, or shall directly or
indirectly threaten to print or publish, or shall directly
or indirectly propose to abstain from printing or pub-
lishing, or shall directly or indirectly offer to prevent
the printing or publishing of any matter or thing,
touching any other person, with intent to extort any
money or security for money, or any valuable thing,
from such or any other person, shall be imprisoned for
any period not exceeding eighteen months, or fined,
at the discretion of the Court, or both.

5. Whosoever shall wrongfully and clandestinely
take or remove anything which is the subject of
theft, being in the lawful possession or custody of any
other person, with intent fraudulently to deprive any
other person of any security for any debt, claim or
interest, or fraudulently to subject any person to any
charge or claim in respect of the loss of such thing,
shall, in case such taking be not by theft, incur the
penalty which he would have incurred had he stolen
the same.

6. Whosoever being an officer, clerk or agent of
any joint stock or incorporated company, shall, with
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intent to defraud any person, issue or cause to be
issued, or sell or offer for sale, or otherwise dispose
of, any share or shares in the capital stock of such
company, beyond the number of shares authorized by
the charter of such company or otherwise limited by
law, shall be confined for any period not exceeding
three years, or imprisoned for any period not exceed-
ing eighteen months.

7. Whosoever shall, under or by virtue of a promise
of marriage, seduce any woman and get her with child,
shall be imprisoned for any period not exceeding three
years, or fined, or both.

8. Provided, that every such offender shall be ex-
empt from such penalty, or from so much thereof as
shall not have been actually suffered by him, whenever
he shall marry such woman, or shall be prevented from
so doing, by her refusal to marry him.

9. Provided also, that such woman shall not be a
competent witness in respect to such promise of mar-
riage.

10. Provided also, that nothing in the three last
preceding sections contained, shall affect any civil
remedy of such woman.

RECEIVING OR UNLAWFULLY DEALING WITH PROPERTY
STOLEN, EMBEZZLED, OR WRONGFULLY OBTAINED.

1. Whosoever shall wilfully and unlawfully receive
or have in his possession or keeping, anything which
shall have been stolen, or obtained by any false pre-
tence, or which shall have been embezzled, knowing
_the same to have been so stolen, obtained or embezzled
“shall be confined for any perlod not exceeding three
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years, or imprisoned not exceeding eighteen months,
or fined, at the discretion of the Court.

2. It shall not be available a‘s a defence by any per-
son charged under the last preceding section, with
having anything in his possession or keeping, as there-
in is mentioned, to show that he, either alone or with
any other person or persons, stole, obtained by any
false pretence, or embezzled such thing, provided that
he’shall not be liable to any punishment exceeding that
to which he would have been liable, had he been
charged with having stolen, obtained by false pretence,
or embezzled such thing.

CHAPTER V.
FORGERY, AND OTHER OFFENCES CONNECTED THEREWITH.

1. Forgery is the false making of any instrument,
with intent to prejudice any public or private right.

9. The term “instrument’ as used in the last pre-
ceding section, shall be deemed to comprehend any
written instrument, and any character, figure, impres-
sion, device, or other visible mark or distinction,
(whether it be made to appear upon any material,
or in the substance thereof,) and also any type, dye,
seal, stamp, plate, or other thing for making upon or
in any material whatsoever, any impression, mark, or
other visible distinction, used or intended as a mean,
for authenticating the truth or genuineness of any fact
or thing whatsoever.

3. The term “written,” as used in the last preced-
ing section, shall be deemed to apply whether the
words or figures of the instrument, or any of them,
be expressed at length or abridged, and whether they
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be so expressed by means of writing, printing, or
otherwise.

4. An instrument shall be deemed to be fasely made
when it is not really the instrument or mean of authen-
tication, for which it is intended to be taken, but is
made with intent to obtain that credit which would be
due to it if it were genuine.

5. A written instrument or other thing the subject
of forgery, shall be deemed to be falsely made, where
it is falsely made in any material part.

6. Any alteration of a written instrument in any
material part, whether it be by addition, diminution,
erasure, transposition, or any combination of any of
these acts, or any other device or means whatsoever,
with intent to prejudice any public or private right,
shall be deemed to be a false making of the written
instrument so altered. :

7. If several persons shall make distinct parts of; or
shall otherwise designedly contribute to the making of
a false written instrument or other thing the subject of
forgery, each of such persons shall be deemed to have
falsely made such written instrument or thing.

8. It shall be deemed a false making of a written
instrument, if the offender falsely make it in the name
of any other person, real or supposed, although such
name be the offender’s own name.

9. It is not essential that the forged instrument
should be such an instrument as weuld be valid if it
were genuine, provided it be not illegal in its very
frame.
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10. Every written instrument shall be deemed to be
an instrument within the meaning hereof, the terms of
which, as explained by mercantile or other usage, are
sufficient to make it operate as such instrument.

11. Where a statute prescribes a particular form as
essential to a written instrument, the false making of
an instrument in a different form, is not a forgery of
an instrument within such statute.

12. If a statute prescribe the form of a written
instrument already in use, but without making that
form essential, the false making of such an instrument
according to the ordinary, although not according to
the prescribed form, is a forgery of an instrument
within such statute.

13. It is not essential in any case where the forging

of any instrument is an offence, that the instrument so
forged should bear an exact resemblance to the instru-
ment which it is intended to represent, provided it so
far resembles it as to be likely to be mistaken for it, by
any common observer.

14. Whosoever shall offer, utter, publish, dispose of,
or put off any forged written instrument or thing,
knowing the same to be forged, and with such criminal
intent as is by law essential to constitute the false
making of such written instrument or thing a forgery,
shall incur the like penalties, as if he had forged such
written instrument with the same intent.

15. The delivery of a forged written instrument or
thing to any other person, with intent that it should be '
uttered by him or, by his procurement, is a disposing
of such written instrument within the meaning of the
last preceding section.
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16. Whosoever, knowing any written instrument to
be forged, shall, with intent to defraud any other per-
son, claim, demand payment of, receive or endeavor
to have, any money mentioned in, or supposed or pre-
tended to be due upon such instrument or any part
thereof, shall incur the like penalties as if such offender
had forged such instrument, with the same intent.

17. The term “person” as used in the last preced-
ing section, or any other section hereof, relating to
forgery or any offence connected therewith, by which
any act done with intent to defraud or injure any other
person, is made an offence, shall be deemed to include

“the State, or any body corporate, company or society
of persons not incorporated, or any person or number
of persons whatsoever, who may be intended to be
defrauded, whether such body corporate, company,
society, person or number of persons, shall reside or
carry on business in this State, the United States, or
elsewhere.

18. Whosoever shall commit the crime of forgery,
shall be confined for any period not exceeding three
years, or imprisoned for any period not exceeding
eighteen months.

19. Whosoever with intent to defraud any other
person, shall forge any note of any bank of this State,
or of any of the United States, shall be confined for
any period not exceeding five years, nor less than one
year.

20. Whosoever with intent to defraud any other
person, shall forge any muniment of title, or testamen-
tary instrument, shall be confined for any period not

exceeding five years, nor less than one year.
30




234 THE CRIMINAL LAW.

21. Whoseever with intent to defraud any other.
person, shall forge any deed, bond, writing obligatory,
bill, note, undertaking, warrant, draft, order or other
security for money, or for the payment of money; or
any endorsement on, or assignment of any such secu-
rity, or any instrument or writing, by whatsoever
special name or description designated, which is in law
an acceptance of a bill of exchange ; or any acquit-
tance or receipt, or accountable receipt, either for
money, goods, or any valuable security, or any war-
rant, order or request for the delivery or transfer of
goods, or for the delivery or transfer of any valuable
security, or.any certificate required by law, for the ,
transfer of any stock or funds, or for the payment or
return of any money; or any certificate, affidavit,
affirmation, instrument or writing whatsoever, for or
in order to the receiving or obtaining of money, goods
or any other valuable security, shall be confined for

any period not exceeding five years, nor less than two
years.

22. That which would if written on the back of
any written instrument, be an endorsement within the
meaning of the last preceding section, shall be deemed
to be an endorsement within the meaning of such
section, although it be written on the face of such
instrument.

23. To constitute a warrant or order for the pay-
ment of money, within the meaning of the twentieth
section hereof, it is necessary that such warrant or
order should be made in the name of, or should pur-
port to be made by some person, having or claiming to
have authority to direct the payment of the money
therein mentioned or referred to, and that it should
mention some payee by name, or other description.
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24. Tt is not necessary that such warrant or order
should purport to authorize the payment of any spe-
cific sum of money.

25. To constitute a warrant or order for the delivery
or transfer of goods, or for the delivery of any valu-
able security, within the meaning of the twentieth
section hereof, it is necessary that such warrant or
order should be made in the name of, or should pur-
port to be made by a person having or claiming to
have authority to direct the delivery or transfer of
such goods or security, and that it should be addressed

to some person in possession of, or interested in such
. goods or security.

'The act of 1822, ch. 169, making it felony to forge any warrant
or order for the payment of money, or delivery of goods or other
valuable articles, is defective, both in comprehensiveness and pre-
cision.

26. It is not necessary to constitute a request within
the meaning of the twentieth section hereof, that it
should be addressed to any person by name or other
description.

27. It is not necessary that such request as in the
last preceding section is referred to, or that such war-
rant or order as in the twentieth section hereof is
referred to, should specify by name, the particular
goods or other property, authorized or requested to
be delivered or transferred, provided such request,
warrant or order, be expressed in terms intelligible to
the person addressed.

28. It is essential to a receipt within the meaning
of the twentieth section hereof, that it should import
an acknowledgment by the person on whose behalf it
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purports to be made or given, of his having received
the money, goods, valuable securities, or other pro-
. perty therein specified or referred to, it is not sufficient
that it merely imports the payment or delivery of such
money, goods, securities or other property, to such
person.

29. Whosoever with intent to defraud any other
person, shall forge the common seal of any body cor-
porate, company or society, which now is, or hereafter
may be established by charter or act of Assembly of
this State, or any writing under such seal, shall be
confined for any period not exceeding four years, nor
less than one year.

30. Whosoever with intent to defraud any other
person, shall forge any policy of insurance, shall be
confined for any period not exceeding four years, nor
less than one year.

31. Whosoever with intent to defraud any other
person, shall forge any manifest or note of any tobacco
inspector, shall be confined for any period not less than
one, nor more than four years.

There seems to have been a more than ordinarily rigorous deter-
mination to suppress this offence at the time of the passage of the
act of 1801, ch. 63, if we are to judge from the punishment of the
offence, which is, te be publicly whipped not exceedihg thirty-nine
lashes, or fined not exceeding $300, or hard labor not exceeding
seven years, or all of them.

82. It is not essential to the crime of forgery, or of
the offering, altering, publishing, disposing of, or put-
ting off of any written instrument, that the same-shall
be expressed in the English language, but in all cases
where any such erime would be complete, if such writ-
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ten instrument were expressed in the English language,
it shall be equally complete if the same, or any part
thereof, be expressed in any language or languages.

33. Whosoever shall fraudulently engrave, or in
anywise make upon any plate whatsoever, or upon any
wood, stone, or other material, any word, number,
figure, character or ornament, the impression taken
from which shall resemble, or apparently be intended
to résemble, any part of any bank note, bank bill of
exchange, or bank post bill, purporting to be the note,
bill or post bill, or of any part thereof respectively, of
any bank chartered” by this State, or any one of the
United States, or of any of the Territories thereof; or
shall fraudulently use any such plate, wood, stone, or
other instrument or device, for the making upon any
paper or other material, the impression of any word,
number, figure, character or ornament, which shall
resemble, or apparently be intended to resemble any
part of such bank. note, bank bill of exchange, or
bank post bill, shall be confined for any period not
exceeding five years.

CHAPTER VI.

OFFENCE$S AGAINST THE ADMINISTRATION OF JUSTICE.

CONTEMPTS AGAINST COURTS OF JUSTICE.

1. Whosoever shall assault any judicial officer whilst
acting in his official capacity, or shall maliciously do
any personal violence to any juror, witness or other
person, in the presence of any such judicial officer, so
acting in his judicial capacity, shall be imprisoned for
any period not exceeding one- year, or fined, at the
discretion of the Court, or both.
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2. Whosoever shall rescue, or endeavor to rescue
any prisoner, being in the presence of any judicial
officer, whilst acting in his judicial capacity, shall be
imprisoned for any period not exceeding one year, or
fined, at the discretion of the Court, or both.

3. Whosoever shall assault or threaten violence to
any person, on account of any act or thing lawfully
done or performed, or to be done or performed, by
any person in reference to, or connexion with any
Judicial proceeding, or the execution of any process,
shall be imprisoned for any period not exceeding one
year, or fined, at the discretion of the Court, or both.

4. Whosoever shall be guilty of any contempt of any
Court of justice, or any judicial officer, by uttering any
insulting, opprobrious or menacing words, or by any
acts or gestures, expressed, done, or committed in the
face of the Court, or in the presence of any such
judicial officer, whilst acting in his official capacity,
shall be imprisoned for any period not exceeding
one year, or fined, at the discretion of the Court,
or both.

5. Whosoever shall, by force, or by violent or out-
rageous conduct, prevent, delay, or interrupt, or
endeavor to_prevent, delay, or interrupt the pro-
ceedings of any Court of justice, shall be imprisoned
for any period not exceeding one year, or fined, at
the discretion of the Court, or both.

6. It shall be lawful for any Court before which
any criminal prosecution is under trial, or is about to
be tried, to pass an order prohibiting the publication
of its proceedings, pending such trial; and whoso-
ever shall, in violation of such order, publish in the
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newspapers or otherwise, the proceedings of such
Court, in reference to such trial, or any part thereof,
pending the said trial, whether the account of such
proceedings: be true or false, shall be imprisoned for
any period not exceeding one year, or fined, or both,
at the discretion of the Court.

7. If such publication shall be made beyond the
jurisdiction of such Court, it shall be lawful for the
said Court to issue its requisition for the party so
offending, wherever he may be found within the
State; and upon the presentation of such requisi-
tion to any Judge, within whose circuit or jurisdic-
tion such offender may be found, and upon such
reasonable proof of the violation of such order by
the party charged, as the said Judge may require,
it shall be his duty to cause such offender to be
arrested by the Sheriff of the County or City, where-
in the said party may be found, and by him conveyed
to the Court issuing_the said requ1s1t10n, to be dealt
| with according to law.

subject should be settled, as an opinion seems to prevail in certain
quarters, that there is no power in the Courts to forbid the publi-
cation of their own proceedings, either pending the trial or other-
wise. We allude of course, to the idea recently announced for
the first time in the newspapers, of the existence of some right,
immunity or privilege, derived from, or in some way connected
with the sovereignty of the people, and appertaining especially to
the conductors of the press, to collect and disseminate information
among the people, upon all possible subjects, which right, immu-
nity or privilege is to be considered as paramount to all law, and
not to be questioned by any Court, upon any pretence whatsoever.

If those who control the public press, can publish what they
please—say what they choose to say, of any pending trial or of
the parties connected with it; and if the citizen have in fact no

F It is very expedlent at the present time, that the law on this
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rights in the case, but must bow his head and submit in silence to
the wrong, it is time he should know it. If, on the other hand, the
whole assumption is founded in mistake, it is important to those
interested, to be made aware of their mistake.

This right, or immunity, or privilege, or whatever it may be, is
not claimed by the conductor of the press on his own account,'but,
as we are given to understand, it is something in the nature of a
public prerogative,—a right of the great reading public, to be
furnished with their supply of daily ncws, without let or hindrance
of any kind. And certainly the editor cannot help it, if in attempt-
ing to punish him, we come into dircct collision with the sover-
eignty of the people.

Now, 1f there be any unsoundness in the postulate, it is not in
the conclusion sought to be established, for if it be a public right,
it is unquestionably an unlimited right, because the Courts have no
power to punish the whole public, or even that portion of it called
the reading public. And therefore, upon the hypothesis assumed,
taken as a whole, it becomes a right in the editor to publish any
statement or series of statements, true or false, in regard to any
pending prosecution or suit, civil or criminal, against the remon-
strances of the parties, in defiance of the authorlty of the law, and
the power of the Courts. But such a right cannot be assumed.
The authority upon which it rests is to be shown whensocver, and
by whomsoever it is claimed. Does such a right exist? That is
the question.

We know that if the conductor of a newspaper published any-
thing injurious to!the character, or to the trade, business or pro-
fession of the humblest citizen—or any matter calculated to render
him ridiculous or contemptible in public estimation, the publisher
is liable both to a civil suit for damages, and to an indictment for
the public wrong. There is no public prcrogative to protect him
in such a case. But why should there not be, if the main assump-
tion be well founded ? Certainly a party cannot be liable to a
criminal prosecution, to say nothing of a’civil suit, for doing that
which the public have a right to say shall be done. This would
be a right to publish, and no right to publish, at the samec time.

It may be, however, that we have misapprehended the whole
matter, and that the only immunity claimed in behalf of the press
18, that there shall be no z'mprimatur laid upon it. Thdt is to say,
that there shall be no power in the Judiciary, or in any other
department of the “government, to say beforehand, what shall, or
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what shall not be published by it. And that admitting it to be
perfectly right to hold the press to a fair and legitimate respon-
sibility for all publications of a libellous character, and also for all
statcments intended to influcnce the verdicts of juries, or to excite
public prejudice for or against parties to suits or prosecutions, it is
still maintained that we should be very careful while providing
means to restrain the excesses of the press, we do not impair its
liberty. And that both of these ends can only be accomplished by
lcaving it free to publish anything and everything, at pleasure, but
reserving both to the public and to individuals, a proper measure
of redress against it, whencver its liberty has been abused.

In this we think the question is stated fairly, and it only remains
to be considered, whether the liberty of the pressis in any way
infringed, or the just claims of the reading public impaired, by the
power, at all times heretofore, as we believe, claimed and exercised
by the Courts, of prohibiting the publication of their proceedings,
while particular cases are pending before them ?

We shall understand the subject better, by adverting, for a
moment, to the character of the occasions on which this power of
the Courts is ordinarily exercised. A murder for example, turns
up in the news of the day—the circumstances indicate either foul
play or unusual barbarity in the act—the guilty agent is unknown
however, and a mystery surrounds the transaction, and the public
indignation is at once aroused, as it is natural and proper it should
be, against the murderer. The next thing we hear is, that some
party has becn arrested and lodged in jail, on suspicion. The press
now takes up the case, Letter writers come about, who collect
all the floating gossip of the community. Facts are perverted, and
| things told as facts, which never had any existence. The person
of the accused is particularly described, and it is declared that his
very looks prove him 4o be the murderer. No fabrication is too
gross, either for the conscience of the press or the public appetite,
as how could it well be otherwise, where the reading public are
so accustomed to wholesale accidents on railroads, and the bursting
of steamboat boilers, by which men, women and children are killed
and mangled by the score, so that a common murder, without
some spice of the awful about it, is scarcely a readable item in the
columns of any popular paper? The publisher in catering for the
public appetite, cannot overlook the public taste, and the conse-
quence is, that when the trial comes round, a state of public

feeling has been produccd, which is most unfriendly to the fair and
31
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impartial administration of justice. And when the Jury is to be
selected, every man who reads at all has made up his mind, and is
compelled to disqualify himself on the woire dire.

During all this time the accused has perhaps remained in prison,
consoled by the sympathy of his own family alone, and when he
comes into Court to hear his charge and to meet it, it is to find that
he has already been tried and condemned by the press.

But the evil does not stop here. As the trial proceeds, the
testimony is taken down and published to the world, with comments
tending to show that it is conclusive of the hypothesis of guilt.
And the papers containing these reports, find their way into the
Court House, where they continue to make their impression upon
the minds of jurors and witnesses and the public, to the great
scandal of the law, and the perversion of its justice.

Now, has the Court the power to say, that during the progress
of the trial, the proceedings of the Court shall not be published in
the newspapers ¥ Has it the power to pass an order to that effect,
and to pumsh those who violate that order’l Before we answer
this question, let us turn for a moment, to consider the nature of .
some of the powers which the Courts habitually exercise in
reference to all public prosecutions, and which have never been
questioned.

In every criminal trial the Jury are, by order of the Court, put
in charge of a bailiff, who is sworn to keep them together ina
room by themselves—to suffer no person to speak to them, nor to
speak to them himself without the leave of the Court. And who-
soever shall infringe this regulation, is punjshed promptly by fine
or imprisonment. Again, upon the motion of either party, all the
witnesses of the opposite party are taken into custody, and‘kept
out of Court during the trial, and until they are separately called
up to be sworn ; the object being to prevent any witness when he

comes upon the stand, from knowing what has been previously
deposed to by any of the prior witnesses. Under this regulation
every witness must tell his own story for himself, without sugges-
tions from any of the others, and without the opportunity of avoid-
ing contradictions of what they have sworn to, or in any mannerof
shaping his testimony so as to make it conform to theirs. It is re-
garded as a great securlty against combmamons of witnesses, to
fabricate a case, either for the prosecutlon or the defence, and who-
goever violates this order, is brought up and punished for it.
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‘We need go no further, for it will be seen at once, that the poli-
cy of the law in setting the Jury apart, as well as the precautions
of the Court in impounding the witnesses, are set at nought, by
the publication of the evidence and proceedings in the newspapers.
Foras certain as they are published, so certain will they be read
by both jurors and witnesses. And the only remark which it is
necessary to make upon this branch of the subject is, that if the
Court have the power first to separate the Jury, and next to sepa-
rate the witnesses from the mass of the community, it has necessa-
rily the right to make the separation in both cases effectual, and
may punish any one who may attempt to frustrate its orders.

Besides, it is not seemly that a case under trial, of great interest,
and it may be of great difficulty, shall be taken up and discussed
at length by the papers, before it has passed out of the hands of
the Court. There is something extremely offensive in the idea,
that the conductors of the press shall either dictate to the Court,
or bespeak from it a particular judgment, before the Court has de-
cided the case. And should an editor or publisher be brought into
Court, to answer for a violation of its order forbidding the publica-
tion of its proceedings, it is by no means likely that the Court will
delay its business to listen to any long harangue about the liberty
of the press, or the claims of the reading public. For after all, the
liberty of the press has nothing to do with the matter, and as to
the reading public, who are they # Where do they live? What
claim have they ever made to such an immunity? Whois to speak
for them, and to say that in point of fact they make any such de-
mand? We cannot recognise the editor or publisher as represent-
ing the reading public, for he may speak of the public when he
only means to say a word for himself. But of what possible value
can it be to the reading public or any other public, to have the im-
perfect or it may be the garbled statements, with the running com-
ments of the press, to-day, instead of the authentic details, if the
public then choose to have them, after the trial is over? To the
public one case of murder is about equal to another. The notice
in the papers of a party taken up for this, or any other heinous
crime, attracts a momentary attention. That same attention 1is
afterwards awakened, when it is seen that the same party is tried
and convicted, and again that he is executed. It may be, in point
of fact, that the wrong man has been caught and hanged. But
what matters it to the public. To them the execution of one man
or another—the right or the wrong man—is the same thing.

e —————
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‘When the public hear that a murder is committed, and afterwards
hear that some one has been hanged for it, the account with them
1s balanced, and they think no more about it But the great pur-
poses of a Court are to do justice. And the Judge who shall per-
mit the proceedings of his Court to be published against his own
order, with impunity, is not fit for his place.

The act of 1853, ch. 450, prohibits the Courts from punishing
for contempts, except for such as occur in their presence. It is
believed, however, that the Legislature did not intend by the pas-
sage of that act, to license the improper interference by the con-
ductors of the press, with the proceedings and authority of the
Courts, and that the provisions contained in the above sections,
will be considered as necessary exceptions to those of the act.

OFFENCES BY AND CONCERNING JUDICIAL, AND OTHER
OFFICERS OF JUSTICE.

1. Whosoever being a judicial officer shall, contra-
ry to his oath of office, or otherwise in violation of his
duty as such officer, commit any excess of authority,
with any corrupt or injurious intention, or abuse his
authority by doing, or omitting to do any act or thing,
wilfully and corruptly, or with the malicious intent to
oppress or injure any other person, or wilfully neglect
to execute his duty as such officer, to the hindrance of
justice, shall be imprisoned for any period not exceed-
ing two years, or fined, or both.

2. Provided that no judicial officer shall be crimi-
nally liable, in respect of any error in giving judgment.

3. Whosoever shall take or agree to take any bribe,
given or offered with intent unduly and corruptly to
influence hisconduct as a judicial officer, arbitrator or
umpire, or being a judicial officer, arbitrator, or um-
pire, shall corruptly agree with, or promise any other
person, to make, pronounce or deliver, or omit to make,
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pronounce or deliver, any judgment, decree, sentence,
order or award, for or against any party, in any pro-
ceeding, civil or criminal, or in any reference or arbi-
tration respectively, shall be imprisoned for any period
not exceeding two years, or fined, or both.

4. Whosoever shall, by any means whatsoever, en-
deavor unduly and corruptly to influence any judicial
officer, or any arbitrator or umpire, in his conduct as
such judicial officer, arbitrator or umpire, shall be im-

prisoned for any period not exceeding two years, or
fined, or both.

5. Whosoever shall, upon any record or paper for
entering the judgment, decree, sentence, or proceed-
ings of any Court of justice, or any official minute or
memorandum thereof, wilfully make any false entry of
any such judgment, decree, sentence or proceedings,
or official minute or memorandum thereof, whereby
any person shall or may be prejudiced, shall be impri-
soned for a period not exceeding three years, or fined,
or both.

6. Whosoever shall voluntarily suffer the escape of
any prisoner who shall be in lawful custody, charged
with, or convicted of any offence, the punishment
whereof is confinement in the penitentiary, shall be

imprisoned for any period not exceeding three years,
or fined, at the discretion of the Court.

7. Whosoever shall voluntarily suffer the escape of
any person who- shall be in lawful custody, either
charged with, or convicted of any capital offence, shall
be confined for any period not exceeding three years,
or imprisoned not exceeding eighteen months.

A
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OFFENCES BY AND CONCERNING JURORS.

1. Whosoever having been empannelled or sum-
moned to serve as a juror in any proceeding, shall take
or agree to take, any bribe given or offered, with intent
unduly and corruptly to influence his conduct as a
juror, or shall agree with, or promise to any other
person, to give, pronounce or deliver any verdict for
or against any party, in any proceeding, shall be impri-
soned for any period not exceeding two years, or
fined, or both.

2. Whosoever shall, by any means whatsoever, en-
deavor unduly and corruptly to influence any person
empanelled, summoned, or expected to serve as a
juror, in any proceeding, in respect of his duty as juror,
shall be imprisoned for any period not exceeding two
years, or fined, or both.

8. The last two preceding sections shall apply,
although the person so endeavored to be influenced, or
taking, or agreeing to take any bribe, shall not be
afterwards sworn, and although no verdict shall be
given, and whether the verdict if given, be true or false.

4. Whosoever shall, by any indirect means or con-
trivance, procure himself to be returned, empannelled
or sworn as a juror upon any trial, inquest or other
judicial proceeding, with intent to procure a verdict,
or any undue advantage for any person interested in
such trial, inquest or proceeding, shall be imprisoned
for any period not exceeding two years, or fined, or

both.

5. Whosoever shall unlawfully prevent, or endeavor
to prevent, any person lawfully summoned or other-
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‘wise lawfully bound to serve as a juror, from serving
as such juror, shall be imprisoned for any period not
exceeding three months, or fined, or both.

6. Whosoever being a juror shall, by tossing up,
drawing lots, or other mode of chance, or by any other
means contrary to his oath, determine any ' verdict
which he shall give, pronounce or deliver as'such juror,
shall be imprisoned for any period not exceeding one
month, or fined, or both.

OFFENCES BY AND CONCERNING WITNESSES.

1. Whosoever being lawfully bound or required by
recognizance, summons, or otherwise, to appear and
give evidence as a witness, or to produce any writing
upon any trial, or other judicial proceeding or enquiry, -
shall unlawfully refuse or neglect to appear, or to take
such oath, or make such declaration or affirmation, as
shall be required by law, or to answer all lawful ques-
tions, or to produce such writings as, upon such occa-
sion, he shall by law be bound to produce, shall be
imprisoned for any period not exceedlng six months,
or fined, or both.

2. The penalties of the last preceding section, shall
not be incurred in respect of such refusal or neglect to
appear, or to produce such writings, or to be sworn,
or make such declaration or affirmation, unless the
lawful expenses of the person so bound or required to
appear, as therein mentioned, shall have been legally
tendered to him, when such tender shall be required
by law.

3. Whosoever shall unlawfully and wilfully prevent,
or endeavor to prevent, any person lawfully bound or
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required by recognizance, subpena, summons, or
otherwise, to appear and give evidence, or to produce
any writing upon any trial, or other judicial proceeding
or enquiry, from so appearing and giving evidence, or
producing such writing, shall be imprisoned for any
period not exceeding six months, or fined, or both.

4. Whosoever shall commit the crime of perjury,
shall be confined for any period not exceeding five
years, or imprisoned for not more than two years.

5. To the crime of perjury it is essential,—

I1st. That an oath be lawfully administered by com-
petent authority to a party, as a witness or deponent
in some judicial proceeding, or on some other occasion,
where an oath is imposed, required or sanctioned by
law.

2nd. That the party swear affirmatively or negatively
as to some matter, fact or thing, past or present, mate-
rial to such proceeding, or on such other occasion, or
to his belief as to such matter, fact or thing, knowing
that which he swears to be false, or not knowing, or
not believing it to be true.

6. Whosoever in any form which he admits to be
binding on his conscience, shall have taken an oath to
" speak or to depose to the truth, shall (as regards the
crime of perjury) be deemed to have been lawfully
sworn.

7. A person shall be deemed to have admitted that
an oath is binding on his conscience, by having taken
it either in the ordinary form, or according to any par-
ticular form assented to by him.
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8. It shall not be essential to the crime of perjury,
that any deception shall have been effected by the false
swearing, or that any injury shall have resulted from it.

9. Whosoever shall commit the crime of subornation
of perjury, shall be confined for any period not exceed-
ing five years, or imprisoned for not more than two
years.

10. Subornation of perjury consists in wilfully pro-
curing, or endeavoring to procure, any person to com-
mit the crime of perjury.

11. Whosoever shall corruptly endeavor to procure
any other person to give any evidence, which the party
so endeavoring knows to be, false, shall be imprisoned
for any period not exceeding two years, or fined, or both.

12. The declaration or affirmation of any person
authorized by law to declare or affirm, instead of taking
an oath, shall have the same effect as regards the
incurring of any penalties, in respect of perjury, as if
the person making such declaration or affirmation, had
been latfully sworn.

13. Whosoever shall, by perjury or ‘subornation of
perjury, procure or endeavor to procure the conviction
of any other person, of any capital offence, shall be
confined for any period not exceeding five years, or
imprisoned not exceeding two years.

14. Whosoever shall, by perjury or subornation of
perjury, procure or endeavor to procure the conviction
of any other person, of any offence punishable by con-
finement in the penitentiary, shall be confined for any
period not exceeding three years, or imprisoned not

exceeding one year.
32
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15. Whosoever shall, by perjury or subornation of
perjury, procure or endeaver to procure the conviction
of any other person, of any offence punishable by
imprisonment, or fine, or both, shall be imprisoned for
any period not exceeding two years, or fined, or both.

OFFENCES BY OTHER PERSONS, TENDING TO
' DEFEAT OR PERVERT JUSTICE.

1. Whosoever shall resist, and either prevent or
endeavor to prevent, the lawful apprehension of him-
self or any other person, for any treason, felony or
misdemeanor, committed or charged to have been
committed, or by reason of any indictment found against
himself or against any other person, shall be impris-
oned for any period not exceeding eighteen months,
or fined, or both.

2. Whosoever shall rescue or endeavor to rescue
any prisoner, being in lawful custody for any treason,
felony or misdemeanor, committed or charged to have
been committed by such prisoner, or shall aid, or assist
any such prisoner in escaping or endeavoring to escape
from such lawful custody, shall be imprisoned for any
period not exceeding two years, or fined, or both.

3. Whosoever shall/ rescue or endeavor to rescue
any prisoner, who shag have been found guilty of any
capital offence, or shall aid or assist any such prisoner
in escaping or endeavoring to escape, or shall rescue
or attempt to rescue any person convicted of any capi-
tal offence, going to execution, or during execution,
shall be confined for any period not exceeding three
years, or imprisoned not exceeding eighteen months.
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4. Every person shall be deemed to be a prisoner
in lawful custody, from the time of the arrest, sur-
render, detention, or retaking of such prisoner, so long
as he shall continue to be under lawful restraint of his
personal liberty, to the time when he shall be lawfully
delivered by due course of law, and whether he shall
be, during the whole or any portion of that time, in
the personal custody of any officer of justice, or any
other person, or confined within any jail, penitentiary,
building, or other place of confinement, by virtue of
some lawful authority.

5. Any freedom from actual custody or restraint, or
from personal control for any space of time whatsoever,
unlawfully obtained, shall be deemed to constitute an
escape from custody.

6. Whosoever shall convey into any jail or other
prison, wherein any prisoner shall be in lawful custody,
any thing for the purpose of disguise, or any instru-
ment or arms, with intent to procure or facilitate the
escape of any such prisoner ; or shall deliver or cause
to be delivered, to any prisoner being in lawful custody,
any thing for the purpose of disguise, or instruments
or arms, with intent to procure or facilitate the escape
of such prisoner, shall incur the same penalties which
he would have incurred, had he aided or assisted such
prisoner in effecting his escape.

7. Whosoever shall, pending any suit or prosecution,
publish any statement concerning the same, with intent
to influence the verdict of a jury, or to excite any
public prejudice for or against any party to such suit
or prosecution, shall be imprisoned for any period not
exceeding six months, or fined, or both.
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This provision is mot to be deemed a contempt of Court, but
more properly an attempt to defeat and pervert the public justice
of the State. It is not a mere assault ypon the dignity and
authority of those appointed to administer the law, but an offence
against the supremacy of the law itself. It must be brought there-
fore, to the notice of the Court, by presentment or indictment, and
not by the summary process employed in cases of contempts.

8. Whosoever shall put or deposit any moveable
thing in any repository or place, or on or near to the
person of any other, or do any other act, with intent
to create any false indication, or raise any false pre-
sumption of guilt, and thereby to prejudice any party
on any criminal charge then made, or afterwards to be
made against him, shall be imprisoned for any term
not exceeding three years, or fined or both, at the
discretion of the Court.

9. If two or more persons shall conspire falsely to
charge any other person with any crime, or by means
of false evidence to procure any other person to be
convicted of any crime, every person so conspiring, if
such crime shall be punishable with death, shall be
confined for any period not exceeding five years, or
imprisoned for any period not exceeding two years;
if punishable by confinement in the penitentiary, shall
be imprisoned for any term not exceeding two years,
or fined, or both.

10. Whosoever, not being a party consenting there-
to, shall conceal or keep secret the intention of any
other person, to commit any capital or other felony,
shall be imprisoned for any period not exceeding two
years, or fined, or both, at the discretion of the Court.

11. Whosoever, knowing any other person to be
liable to apprehension, in respect of any felony or
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misdemeanor by him committed, or by virtue of any
warrant to arrest him, or upon any charge, or suspicion
of, or by reason of any presentment or indictment found
for any felony or misdemeanor, shall, by the concealing
of such other person, or aiding him in his flight from
justice, or by any means other than resistance, prevent
or endeavor to prevent the arrest of such other person,
or shall facilitate or endeavor to facilitate his escape
from justice, shall be imprisoned for any period not
exceeding one year, or fined, or both, at the discretion
of the Court. '

12. Whosoever shall, by burying or otherwise dis-
posing of any dead human body, when, by reason of a
violent death or otherwise, a coroner’s inquest ought
to be held over such body, prevent, obstruct, or delay,
or endeavor to prevent, obstruct, or delay the due
taking of such inquest, shall be imprisoned for any
term not exceeding six months, or fined, or both.

13. Whosoever shall unlawfully and without the
license of any Court or other competent authority,
compound any offence, shall be imprisoned for any
period not exceeding one year, or fined, or both.

14. Compounding an offence consists in any agree-
ment, promise, or consent for any reward, restitution
or other consideration, to forbear to prosecute or to
further prosecute an offender in respect of any offence,
whether such offence shall have been actually com-
mitted or not.

15. Whosoever shall: corruptly take, or agree or
consent to take any money or reward, directly or
indirectly, under pretence or on account of helping
any person to any moveable thing, which shall by any

_
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felony or misdemeanor have been stolen, taken, de-
tained or converted, shall (unless the person so taking,
or agreeing or consenting to take, such money or
reward, shall cause the offender to be apprehended
and brought to trial for the same,) be imprisoned for
any term not exceeding three years, or fined, or both,
at the discretion of the Court.

CHAPTER' VI1I.
OFFENCES AGAINST THE PUBLIC PEACE.

1. If three or more persons shall assemble, or being
assembled, shall continue together, with intent without
lawful authority, to execute any common purpose with
force and violence, or in so violent and tumultuous a
manner, and under such circumstances as are calculated
to create terror and alarm in the neighborhood, such
persons shall be deemed guilty of an unlawful assembly,
and each of them shall be imprisoned for any term not
exceeding one year, or fined, or both.

2. The rule contained in the last preceding section,
shall be deemed to be applicable where persons being
assembled for any purpose, three or more of them,
upon a sudden quarrel, agree to form themselves into
a party, for the common purpose of mutually assisting
one another, against any other or others of such persons,
or where three or more persons being so assembled,
suddenly agree to go together to execute any common
purpose, with force and violence, or in such manner,
and under such circumstances as are mentioned in that
section.

3. Nothing in the first section hereof contained,
shall be deemed to be applicable where three or more
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persons shall assemble, or being assembled, shall con-
tinue together for the common purpose of assisting in
the defence of the possession of the dwelling house of
any person, against such as unlawfully endeavor or
threaten to enter such dwelling house, in order to
injure the person or property of any other.

4. Nothing in the first section hereof contained, as
regards the assembling or continuing together of three
or more persons, with intent to execute any common
purpose with force and violence, shall be deemed to be
applicable where such purpose is the doing of any act
in good faith, in pursuance of an asserted claim of
right, or in defence of any such claim, provided the
number of persons assembling or continuing together,
and the force and violence intended to be used, shall
not be greater than are reasonably necessary for the
doing of such act.

5. The rule contained in the last preceding section
applies whether the claim of right be lawful or unlaw-
ful,and whether the act done in pursuance of such
claim, be justifiable or not.

6. If three or more persons shall assemble, or being
assembled, shall continue together, with such intent to
execute any common purpose, as is essential to consti-
tute an unlawful assembly within the meaning of the
first section hereof, and shall use any endeavor to exe-
cute such purpose, such persons, although such pur-
pose shall not be executed either wholly or in part,
shall be deemed to be guilty of a rout, and each of
them shall be imprisoned for any term not exceeding
one year, or fined, or both.
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7. If three or more persons shall assemble, or being
assembled, shall continue together, with such intent to
execute any common purpose, as is essential to consti-
tute an unlawful assembly, within the meaning of the
first section hereof, and shall, wholly or in part, exe-
cute such purpose with force and violence, or in so
violent and tumultuous a manner, and under such cir-
cumstances, as are calculated to create terror and alarm
in the neighborhood, such persons shall be deemed to
be guilty of a riot, and each of them shall be impri-
soned for any term not exceeding eighteen months,
or fined, or both.

8. It is not a riot unless there be actual force and
violence, or a manifest tendency thereto, as by carrying
arms, or making use of menacing and turbulent lan-
guage or gestures; but it is not essential to a riot that
any violence to persons or property should be actually
committed, in the execution or part execution of the
common purpose.

9. It is not a riot when persons being assembled for
any purpose, three or more of them happen, upon a
sudden quarrel, to commit a breach of the peace, how-
ever violent, provided it be not in execution or part
execution, of any such previous agreement to mutually
assist one another, as is mentioned in the second sec-
tion hereof.

The English distinctions between an unlawful assembly, a rout,
and a riot, have been preserved. They constitute but different
degrees of the same general offence, and although in many of the
States, the offence of a rout has been merged 1n the other two
offences, yet the Commissioners, finding the existing definitions of
long standing, and well settled, could ™ perceive no good reason for
changing them,
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10. If any persons to the number of twelve or more,
being unlawfully, riotously and tumultuously assembled
together, to the disturbance of the public peace, and
being required or commanded by the Sheriff, or his
under-Sheriff, or any Justice of the Peace of the
County, or by the Mayor,or other head officer, or any
Justice of the Peace of, or living in any city or town
where such assembly shall be, by proclamation to be
made in the form or to the effect, as is hereafter in the
next succeeding section directed, to disperse themselves
and peaceably to depart to their habitations, or to their
law ful business, shall, to the number of twelve or more,
(notwithstanding such proclamation made,) unlaw-
fully, riotously and tumultuously remain or continue
together, by the space of one hour after such procla-
mation shall have been made, every such offender shall
be confined for not more than three years, or impri-
soned, not exceeding eighteen months.

11. The order and form of such proclamation, as is
mentioned in the last preceding section, shall be as fol-
lows, or to the like effect, (that is to say,) the person
authorized by that section to make such proclamation,
shall, among the rioters, or as near to them as he can
safely come, with a loud voice command, or cause to
be commanded, silence while proclamation is making,
and immediately after that, shall, openly and with a
loud voice, make or cause to be made, proclamation in
the words following, or to the like effect:—The State
of Maryland charges and commands all persons being
here assembled, immediately to disperse themselves,
and peaceably to depart to their habitations, or to their
lawful business, or they will incur the penalties against
riotous assemblies. '

33
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12. Whosoever shall forcibly oppose or hurt, or in
any manner hinder or obstruct any person lawfully
making or endeavoring to make such proclamation, as
in the last two preceding sections is mentioned, where-
by such proclamation shall not be made, shall be con-
fined for any period not exceeding three years, or
imprisoned not exceeding one year.

13. If any persons to the number of twelve or more,
being unlawfully, riotously and tumultuously assembled
together, to whom proclamation should or ought. to
have been made, if the same had not been obstructed
or hindered, as in the last preceding section is men-
tioned, shall, knowing of such obstruction and hin-
drance, continue together, and not disperse themselves
within one hour after such obstruction and hindrance
made, every such offender shall be confined for any

period not exceeding three years, or imprisoned not
exceeding one year.

In this Country, where no man is required to obey the law,
whose consent has not been given either expressly or by necessary
implication, to the enactment of the law, and where the great and
vital principle lying at the foundation of all our institutions, as we
have already had occasion to remark, is implicit and unconditional
obedience to the law, there is less excuse for, and ought to be less
toleration shown towards those who rise up in open defiance and
contempt of its authority, than towards any other class of offend-
ers. 'There is no greater mistake than to suppose that a disposition
to disturb the public peace—to resort fo mob violence, whenever
and as often as any lawless purpose is to be effected, is but an ex-
cess of the spirit of liberty, and therefore to be treated with indul-
gence by the Courts. To preach such a doctrine is Jjust as disrep-
utable as to practice it; it is more akin to the temper of a slave, to
show by his conduct, that he cannot be made to comprehend in
what it is, that the true dignity of a freeman consists.
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14. Whosoever shall forcibly and violently, or in
such a manner and under such circumstances, as are
calculated to create terror and alarm to the citizens of
this State, make entry into, or unlawfully detain pos-
session of any dwelling house, land or tenement, shall
be imprisoned for any period not exceeding three
months, or fined, or both.

15. If two or more persons shall fight together in a
public place, insuch a manner and under such circum-
stances, as are calculated to create terror and alarm to
the citizens of this State, such persons are to be
deemed to be guilty of an affray, and each of them
shall be imprisoned for any period not exceeding three
months, or fined, or both.

16. If two or more persons shall openly carry dan-
gerous and unusual weapons in any public place, in
such a manner and under such circumstances, as are
calculated to create terror and alarm to the citizens of
this State, such persons shall be deemed to be guilty of
an affray, and each of them shall be imprisoned for any
period not exceeding three months, or fined, or both.

17. Tt is not essential that any of the offences herein
named, should be to the terror or alarm of all the citi-
zens of this State; it is sufficient if they or any of
them, be to the terror or alarm of a class or portion of
those citizens.




260 THE CRIMINAL LAW,

CHAPTER VIII.

OFFENCES AGAINST RELIGION AND MARRIAGE.

1. Whosoever shall deny the Being or Providence
of God, or shall utter contumelious reproaches of Jesus
Christ, or shall profanely scoff at the Holy Scriptures,
or expose any part thereof to contempt or ridicule,
shall be imprisoned for any period not exceeding six
months, or fined, or both.

2. Whosoever shall compose, print or publish any
blasphemous libel, shall be imprisoned for any period
not exceeding one year, or fined, or both.

3. Whosoever shall maliciously or contemptuously
~ disquiet or disturb any meeting, assembly or congrega-
tion whatsoever, of persons assembled for religious
worship, or shall in any way, disturb, molest or misuse
any preacher, teacher, or person officiating at such
Ieeting, assembly or congregation, or any person or
persons there assembled, shall be imprisoned for any
period not exceeding six months, or fined, or both.

4. Whosoever being married, shall marry any other
person during the life of the former husband or wife,
whether such second marriage shall have taken place
in Maryland or elsewhere, shall be imprisoned for any
period not exceeding two years, or fined, or both.

5.. A person shall be deemed to be married, within
the meaning of the last preceding section, although the
marriage of such person be voidable by the laws of this
State.

6. Provided, that nothing in the fourth section
hereof contained, shall extend to any second marriage
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contracted out of this State, by any other than a citizen
of this State, or to any person marrying a second time,
whose husband or wife shall have been continually
absent from such person for the space of seven years,
then last past, and shall not have been known by such
person to be living within that time, or shall extend to
any person, who, at the time of such second marriage,
shall have been divorced from the bond of the first
marriage, or to any person whose former marriage shall
have been declared void by the sentence or decree of
any Court of competent jurisdiction.

CHAPTER IX.

OFFENCES AGAINST PUBLIC MORALS AND
DECENCY AND COMMON NUISANCES.

1. Whosoever shall maliciously publish any libel,
expressing or signifying any obscene, lewd or immoral
matter or meaning, tending to deprave or corrupt the
morals of the people, shall be imprisoned for any period
not exceeding three months, or fined, or both.

9. It is an obscene libel, within the meaning of the
first section hereof, to publish in a newspaper or other
periodical, or in handbills or other form, intended for
circulation generally among the people, any proposed
mode of preventing the consequences of sexual inter-
course, or any proposed remedy or means of alleviation
or cure, of any bodily or mental infirmity or disease,
wherein, in the description of the disease or infirmity,
or in that of the proposed remedy or alleviation, lan-
guage of an obscene or licentious character, or immoral
tendency, is used.
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The act of 1853, ch. 183, was passed to suppress the evil, which
has sugges. cl_ the above section, but neither the newspapers, nor
the authoriti _»f the State, seem to have taken the slightest notice
of the act, an& now many of those Jjournals, which otherwise, every
. good citizen would be pleased to welcome at his fireside, are so
defiled by these filthy advertisements, as to be really unfit to enter
his doors at all.

3. Whosoever shall be guilty of any open lewdness
or indecency, in any public thoroughfare or place of
public resort, or in view thereof, shall be imprisoned
not exceeding thirty days, or fined, or both.

4. Whosoever shall keep a common bawdy-house,
shall be imprisoned for any period not exceeding one
year, or fined, or both.

5. Any house or place kept or used for the purpose
of prostitution, shall be deemed a bawdy-house, within
the meaning of the fourth section hereof. And any
person who shall appear, act or behave himself or her-
self as master or mistress, or as the person having the
care, government or management of any bawdy-house
or place, shall be deemed to be the keeper thereof, and
shall be liable to be prosecuted and punished as such,
notwithstanding he or she shall not, in fact, be the real
owner or keeper thereof.

6. Whosoever being a white person, shall intermarry
with a negro or mulatto, shall be imprisoned not
exceeding one year, or fined, or both.

7. Whosoever shall perform the ceremony of mar-
riage between a white person and a negro or mulatto,
shall be fined not exceeding two hundred dollars.

By the act of 1717, ch. 13, any white person intermarrying with
a negro or mulatto, shall become a servant for seven years, and a
free negro or mulatto intermarrying with a white, shall become a




THE CRIMINAL LAW. 3

slave for life. And by the act of 1715, ch. 44, those who join in
marriage the persons described, forfeit 5000 1bs. of tobacco or $85.
These conncxions are certainly degrading, but only to the white
person, and therefore, the punishment provided by the old law for
the negro and mulatto, has been omitted ; the same thing has been
done in Virginia, and, it is believed, in other States, where their
laws have undergone a revision,

A mulatto is the offspring of a negress by a white man, or of a
white woman by a negro, according to all the best lexicographers.
7 Mass. 88. The statute of North Carolina, prohibiting marriages
between whites and people of color, has been held to include in the
latter class, all who are descended from negro ancestors, to the
fourth generation inclusive, though one ancestor of each generation
may have been a white person. 2 Kent’s Com. 258 note. But
the term mulatto when used in a highly penal statute, will be con-
fined to its appropriate meaning, and will not include any but those
in whose veins there is an equal mixturc of black and white. If
it be the will of the Legislature to enlarge the prohibition, so as to
make it comprehend all persons of color, the section can be
modified to suit that view, by the change of a single word.

8. Whosoever shall keep any common gaming house
or place, shall be imprisoned for any period not
exceeding one year, or fined not exceeding one
thousand dollars, the one half of said fine to go to the
informer, and the other half to the State.

9. Any house or place, kept or used for playing
therein at any unlawful game, and where a bank is
kept by one or more of the players, exclusively of the
others, or the chances of any game played therein are
not alike favorable to all the players, including among
the players the banker or other person by whom the
game is managed, or against whom the other players
stake, play or bet, shall be deemed a common gaming
house, within the meaning of the last preceding section.

10. Any person who shall appear, act or behave
himself, as the person having the care, government or
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management of any gaming house or place, or who
shall act as doorkeeper, guard or janitor of the same,
shall be deemed to be the keeper thereof, and shall be
liable to be prosecuted as such, notwithstanding he
shall not be the real keeper thereof.

11. It shall be the duty of all sheriffs and their
deputies, constables and bailiffs, to visit all such places
as they shall have reason to believe or suspect to be,
common gaming houses, and to give information thereof
to the Grand Jury, which shall assemble next there-
after. '

12. Whosoever, being in the occupation of any pre-
mises, shall knowingly permit any gaming house or
place to be kept therein, shall be imprisoned not
exceeding one year, or fined not exceeding five hun-
dred dollars, the one half of said fine to go to the
informer, and the other half to the State.

13. Whosoever, being a keeper of an ordinary or
house of entertainment, shall permit unlawful gaming
at his house, or at any outhouse appurtenant thereto,
shall be fined not exceeding five hundred dollars, the
one half thereof to go to the informer, and the other
half to the State, and the said offender shall, in addi-
tion, forfeit his license.

The acts of Assembly in reference to gaming, are those of 1809,
ch. 138, sec. 7; 1826, ch. 88; 1842, ch. 190, and 1853, ch. 265. It
is notorious that the efforts heretofore made by the Legislature, to
suppress illegal gaming, have been ineffectual, and it is owing
probably to the circumstance, that in each instance too much has
been attempted. General provisions in statutes, if well drafted,
are more comprehensive, and mnot so easily evaded, as those which
go too much into detail. The mention of several things is the
exclusion of all things not mentioned, wheress, if the nature of the
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thing intended be well described in general terms, it will include
all things of the character described, according to the plain import
of the language used.

The act of 1813, ch. 84, which declares that no money or other
thing, either won or lost, by any species of gaming or betting,
shall be recoverable by law, is believed to be too sweeping in its
provisions. And the Commissioners intend, in the proper place to
insert a section, enabling any person who has lost money or other
valuable thing, at any wunlawful game, or by any cheating at a
lawful game, to recover the same from the winner, either as a small
debt, or in Court, according to the value, leaving the act of 1813
to operate upon all cases where money or other thing of value is
fairly lost or won at a lawful game. Itis believed that one mode
of preventing unlawful gaming will be, to deprive it of its gains,
by enabling every one to recover back what he has lost.

14. Whosoever shall keep a disorderly house, shall
be imprisoned for any period not exceeding sixty
days, or fined, or both.

15. Any house, room, garden, or other place kept
for public dancing, music, or other public entertain-
ment of the like kind, to the annoyance and disquiet
of the neighborhood, shall be deemed a disorderly
house.

16. Whosoever shall unlawfully disinter or displace
any dead human body, or any part of any dead human
body, which shall have been deposited in any church,
church-yard, vault, or other burial place or cemetery,
shall be imprisoned for any period not exceeding six
months, or fined, or both. '

34
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COMMON NUISANCES.

1. A common nuisance consists in any unlawful act
or omission, which injures or annoys, or tends to injure
or annoy, the citizens of this State, in the enjoyment
of any public right or privilege, or which causes or
directly and manifestly tends to cause, any public
calamity, mischief or disorder, or which causes or
directly tends to cause, any common injury, damage,
inconvenience or annoyance, to the citizens of this
State, in respect of their habitations, personal safety,
health, comfort or property.

2. It is not essential to constitute a common nui-
sance, that such act or unlawful omission asis mentioned
in the first section hereof, should be to the injury or
prejudice of all the citizens of this State ; it is sufficient
if it be injurious or prejudicial to a class or part only
of those citizens.

3. Whosoever shall unlawfully injure or damage any
jail, bridge, harbor, port, dock, quay, landing-place,
market-place, road, weir, water course, spring, well,
highway or other building, erection, or work whatso-
ever, or other matter or thing whatsoever, natural or
artificial, lawfully used or enjoyed by, or being or
intended to be, a safeguard or protection to the citizens
of this State, or shall do any act whereby the citizens
of this State are unlawfully hindered or prevented from,
or obstructed in, the using or enjoying any of the
matters or things herein before mentioned, or whereby
the use or enjoyment of any of such matters or things,
or of any right, privilege or advantage thereunto
appertaining, is unlawfully diminished in value, or
rendered less safe, secure or convenient, shall be
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deemed guilty of a common nuisance, and shall be
imprisoned for any period not exceeding one year, or
fined, or both. '

4. Whosoever shall unlawfully omit to construct or
make, continue, support, repair, or prevent or remove
injury or damage to, or obstruction of any of the
matters or things, in the third section hereof mentioned,
contrary to the duty of the offender in that behalf; by
reason of inhabitancy, tenure, occupation or otherwise,
whereby the citizens of this State are hindered or
prevented from lawfully using or enjoying any of such
matters or things, or whereby the use or enjoyment of
the same is diminished in value, or rendered less safe,
secure or convenient, shall (except where the enforce-
ment of such duty shall be otherwise specially and
exclusively provided for,) be deemed to be guilty of a
common nuisance, and shall be imprisoned for any
period not exceeding one year, or fined, or both.

5. Whosoever shall maliciously corrupt or defile the
water of any well or spring, used and enjoyed by the
public, shall be imprisoned for any period not exceed-
ing six months, or fined, or both.

6. Whosoever shall, by setting up, carrying on or
continuing any noxious, unwholesome or offensive
trade, occupation, business, works or process, or by
any other noxious or offensive means whatsoever,
infect, corrupt or vitiate the air, or render it impure or
unwholesome, or shall, by such or any other means,
cause loud and continuous noises, and thereby occa-
sion injury or annoyance to those dwelling in the
neigborhood, in respect of their health or comfort, and
convenience of living, or the value of their property,
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shall be imprisoned not exceeding six months, or fined,
or both.

7. Provided, that no carrying on or exercise of any
trade, occupation or business, shall be deemed to be an
offence, within the last preceding section, where such
trade, occupation or business shall have been carried
on or exercised in good faith, without any material
increase, and without any indictment having been
found, and duly prosecuted, for the space of twenty
years, next before the commencement of any prosecu-
tion, under the last preceding section; or although
such indictment shall have been found, if the party so
prosecuted shall have been acquitted.

8. Provided also, that whensoever any defendant
shall show that such trade, occupation or business, was
once legally carried on or exercised by himself, or any
other person, and has since been continued to be
carried on, and that during the space of time specified
in the indictment, such trade, occupation or business,
has not been carried on or exercised in a manner or to
‘an extent more detrimental or injurious than at such
former period, when it was so legally carried on or
exercised, such defendant shall be entitled to an ac-
quittal, although it be proved that by reason of increase
of resiants, or others resorting to the neigborhood, the
carrying on, exercising or continuing such trade,
occupation or business, has caused annoyance to the
neigborhood which did not exist before.

9. Provided, that no act mentioned in the sixth
section hereof, shall be deemed to be a common nui-
sance, in respect of the habitation, within the meaning
of the first section hereof, unless the injury or annoy-
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ance extend to the inhabitants of more than three
dwelling houses at the least.

10. Whosoever shall unlawfully cause injury, annoy-
ance or inconvenience, to the citizens of this State,
using any public highway or thoroughfare, or frequent-
ing any market or other place of public resort, in
respect of their use or enjoyment of such highway,
thoroughfare, market or place, shall be imprisoned not
exceeding three months, or fined, or both.

11. Whosoever shall cause or suffer any bull, bull
dog, or other ferocious animal, to go or be at large,
without sufficient restraint by a chain, muzzle, or other
security for the prevention of mischief, shall be fined ;
and in case any person shall be actually injured by such
animal so being at large, shall be imprisoned not
exceeding six months, or fined, or both.

' 12. Whosoever shall make or sell, or offer for sale
any squibs, rockets, serpents or other fire-works, or
any cases, moulds, or other implements for the making
of any such squibs, rockets, serpents or other fire-
works, or shall permit or suffer any squibs, rockets, ser-
pents or other fire-works to be cast, thrown or fired
from, out of, or in any house, lodging or habitation, or
from, out of, or in any part or place thereto belonging
or adjoining, into any public street, highway, road or
passage, or shall throw, cast or fire any squibs, rockets,
serpents or other fire-works in or into any public street,
house, ship, river, highway, road or passage, shall be
deemed to be guilty of a common nuisance, and shall
be imprisoned for any period not exceeding three
months, or fined, or both.
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13. Provided, that notwithstanding any thing in the
last preceding section contained, it shall be lawful for
any artillery company or society of persons, lawfully
met together for the use and exercise of arms, the
troops of the United States, the militia or any volunteer
company of this State respectively, to make and use
any sorts of fire-works, in the exercise and practice of
arms and warlike exploits only, in such manner as they
or any of them might, but for the last preceding sec-
tion, have done. :

14.. Whosoever, being an innkeeper, shall refuse to
receive into his inn as a guest, such inn not being fully
occupled at the time, any traveller, or to furnish him,
or any servant or cattle, accompanying or conveying
him respectively, with reasonable food or lodging,
provided a reasonable price for the same be tendered,
if demanded or reijuested to be paid by such innkeeper,
shall be deemed to be guilty of a common nuisance,
and shall be fined, at the discretion of the Court.

15. Provided, that nothing in the last preceding
section contained, shall apply to any innkeeper who
shall refuse to receive or furnish as therein mentioned,
any person who shall be drunk, or conduct himself in
an indecent or improper manner.

16. Whosoever shall be guilty of any other common
nuisance, within the meaning of the first section hereof,
which is not specially provided against, shall be impri-

soned for any period not exceeding three months, or
fined, or both.

17. No act, being a common nuisance, within the
meaning of any section hereof, shall be deemed to be
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Justifiable or excusable on the ground that it is pro-
ductive of some compensating convenience or advan-
tage to the public.

18. Whosoever shall knowingly sell or supply on
any contract of sale, or expose to sale, as for the food
of man, any putrid meat, or other noxious or unwhole-
some food or provisions, shall be imprisoned for any
period not exceeding one year, or fined, or both.

19. Whosoever shall maliciously expose himself or
any other person, whilst laboring under any infectious
or ‘contagious disease, in any public thoroughfare, gr
other place of public resort, shall be imprisoned for
any period not exceeding six months, or fined, or both.

CHAPTER X.

MALICIOUS INJURIES TO PROPERTY, AND OTHER
LIKE OFFENCES.

1. Whosoever shall maliciously set fire to any
church or place of religious worship, or to any mill,
distillery, barn, meat house, tobacco house, stable,
warehouse, coach house, outhouse, office, shop, gran-
ary, corn house, or to any farm building, or to any
building or erection used in farming land, or in carrying
on any trade or manufacture, or any branch thereof,

. whether the same or any of them shall then be in the

possession of the offender, or in the possession of any
other person, with intent thereby to injure or defraud
any person, shall be confined for any period not ex-
ceeding five years, or imprisoned, at the discretion of
the Court.
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The punishment of such of these offences as are enumerated in
the act of 1809, is by that act death, or the penitentiary for not
less than three, nor more than twelve years. The offences de-
scribed by that act, are moreover oddly enough made to consist In
the burning of any mill or other named building, being empty, or
having therein any one of a very long enumeration of country pro-
duce and personal chattels and property. The list being quite as
extensive as it could well be made, the wonder is, that the condi-
tion of the building whether empty or otherwise, should have been
referred to at all. See the case of House vs. House, 5 H. & J. 125.

2. It is essential to a setting fire to anything, within
the meaning of the first or any other section hereof,
that some part of such thing should be actually burnt.

" 3. Whosoever shall maliciously set fire to, or in any-
wise destroy any ship or vessel, whether the same be
complete or in an unfinished state, or shall maliciously
set fire to, cast away, or in anywise destroy any ship
or vessel, with intent thereby to prejudice any owner
or part owner of such ship or vessel, or any goods on
board the same, or any person that shall have under-
written any policy of insurance upon such ship or
vessel, or on the freight thereof, or upon any goods on
board the same, shall be confined for any period not
exceeding five years, or imprisoned for any period not
exceeding two years.

4. Whosoever shall maliciously set fire to any stack
or rick of wheat, rye, oats or hay, or to any pile, heap
or quantity of timber, lumber or cord wood, shall be
confined for any period not exceeding two years, or
imprisoned not exceeding one year.

5 Whosoever shall maliciously set fire to any mine of
coal, shall be confined for any period not exceeding
three years, or imprisoned not exceeding one year.
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6. Whosoever shall maliciously break down, cut
down or otherwise injure or destroy, any embankment,
lock, sluice, waste weir or other work belonging to
any navigable river or canal, shall be confined for
any period not exceeding two years, or imprisoned not
exceeding eighteen months.

7. Whosoever shall maliciously pull down, or in
anywise destroy any public bridge, or do any injury
with intent and so as thereby to render such bridge or
any part thereof dangerous or impassable, shall be
confined for any period not exceeding three years, or
imprisoned not exceeding one year.

8. Whosoever shall maliciously cut, break, bark,
root up or otherwise destroy or damage, the whole or
any part of any tree, sapling or shrub, or any under-
wood, growing in any ground, garden, orchard or
avenue, adjoining or belonging to any dwelling house,
(in case the amount of injury done shall exceed the
sum of five dollars,) shall be imprisoned for any period
not exceeding one year, or fined, or both.

9. Whosoever shall enter into any field, garden or
other mclosure, and take therefrom any plant fruit, or
vegetable productlon, growing therein, or attached to
the freehold, shall be imprisoned for any period not
exceeding six months, or fined, or both.

10. Whosoever shall maliciously break down or
otherwise destroy the dam of any mill head, shall
be imprisoned for any period not exceeding one year,
or fined, or both.

11. Whosoever shall maliciously kill any cattle, or
cause any harm to any cattle, with intent to kill such
so
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cattle, or render the same useless to the owner, either
permanently or for a time, shall be imprisoned for any
period not exceeding one year, or fined, or both.

OFFENCES IN REFERENCE TO RAILWAYS.

1. Whosoever, being a conductor, baggage master,
engineer, engine driver or other servant, in the employ
of any railway company, shall be found drunk while
employed upon the railway, or shall commit any
offence against any of the by-laws, rules or regulations
of such company, or shall regligently or contrary to
his duty, do or omit to do any act, whereby the life
or limb of any person passing along or being upon
the railway belonging to such company, or the works
thereof, respectively, shall be or might have been
injured or endangered, or whereby the passage of any
of the engines, carriages or trains, shall be or might
have been obstructed or impeded, shall be imprisoned
for any period not exceeding two years, or fined, or
both.

2. Whosoever shall maliciously do or omit to do any
act, with intent to endanger, or tending to endanger
the personal safety of any passenger, or person con-
veyed in or upon any carriage, car or engine, passing
along any railway, shall be confined for any period not
exceeding five years, or imprisoned not exceeding two
years.

3. Whosoever shall maliciously do or omit to do
any act, with intent to obstruct, or directly tending to
obstruct the lawful use of any railway, shall be impri-
soned for any term not exceeding two years, or fined,
or both.
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CHAPTER XI.

LIBEL.

1. A libel consists in—some matter or meaning hurt-
ful to an individual or to the public, as in this chapter
is defined, and expressed or signified by any written,
printed, painted or other representations, characters or
signs, or any effigy, dramatic performance or other
visible device.

2. A personal libel is one which expresses or signi-
fies any contumelious, defamatory or opprobrious mat-
ter or meaning, designed to insult any person, or to
render him odious, contemptible or ridiculous, or to
" hurt him in his office, profession, trade or occupation,
or to exclude him from the benefit and comfort of
society, or to disgrace the memory of one who is dead,
and thereby to excite any person to wrath.

3. Whosoever shall mz;liciously or negligently pub-
lish any personal libel, shall be imprisoned for any
period not exceeding one year, or fined, or both.

4. Whosoever shall maliciously or negligently pub-
lish any personal libel, knowing the same to be false,
shall be confined for any period not exceeding two
years, or fined, or both.

5. The expression or signification of any matter or
meaning, mentioned in the first section hereof, shall
be deemed to constitute a libel, whether such matter
or meaning be expressed or signified directly, or in-
directly, and whether the application of such matter
or meaning to persons or things, can be collected either
from such libel alone, or from such libel by the aid of
extrinsic circumstances.
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6. Every person who shall, by composing, dictating,
writing, or in any other way contribute to the making
of any libel, shall be deemed to be the maker of such
libel; and in case any libel shall be published, every
maker of such libel, with intent to publish the same,
and every one who shall, in any manner, contribute to
such publication, shall be deemed to be the publisher
thereof.

7. The exposing of any libel to the view of any
other person, or the reading aloud the contents of any
libel in the hearing of any other person, or otherwise
dealing with any libel, whereby in any of such cases
the matter or meaning of such libel is made known to
any other person; or the sending, delivering, placing, .
or otherwise disposing of any libel, with intent in so
doing to make known the matter or meaning thereof
to any other person, shall be deemed to be a publica-
tion of such libel.

8. A publication is excusable where the act is done
by a party ignorant in fact, of the matter or meaning
of the libel, and acting with due caution, and having no
reason for supposing or suspecting the matter or mean-
ing published to be libellous.

9. Whensoever evidence shall have been given
against any defendant, for the purpose of charging
him with any act of publication by any other person,
by his authority, it shall be competent to such defen-
dant to adduce evidence to show that such publication
was made either against his will, or without his author-
ity, consent or knowledge, and that there was no want
of due care or caution on his part.
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10. A publication may be justifiable either absolutely
or in a qualified manner, in respect of the occasion.
The publication 'is justifiable absolutely where any
thing is published by a party either in the Senate or
House of Representatives of the United States, orin
either branch of the Legislature of Maryland, or of
any one of the United States, as a member thereof in
the course of his parliamentary duty; or is published
by a party as a judge, or as a grand or petit juror, in
the course of his duty, or as a witness or deponent in
any proceeding, by due authority, or as a petitioner to
Congress, or to the Legislature of this or any other
State of the Union, or as a party, suitor or prosecutor,
or the agent of a party, suitor or prosecutor, in any
Court of Justice, or where any matter is otherwise
published in the usual course in any Court of Justice,
or before any magistrate, constable or other peace
officer, in his official capacity, or except as hereafter
mentioned, where any fair report is published of judi-
cial proceeding or enquiry, or 'where any statement
is published of the result or fact found to be true, by .
means of any such proceeding or enquiry; or in gen-
eral, when any communication required or allowed by
law to be made, by any public officer, or other person,
for the advancement of justice, is duly made.

11. Provided, that nothing contained in the last
preceding section, shall extend to exempt any party
from any penalty, in respect of any publication in a
proceeding which is wholly extra-judicial, both as re-
gards the mode of proceeding, and the jurisdiction of
the Court ; or to exempt any party from any penalties,
in respect of the publication of any judicial proceeding
or enquiry, which publication contains any seditious,

T ——————
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blasphemous, profane, impious, indecent or immoral
matter, or in respect of any ex parte or preliminary
proceeding, on any criminal charge, before any coro-
ner, justice of the peace, or other such magistrate.

12. A publication of a personal libel is also justifi-
able absolutely, whensoever the matters charged in the
alleged libel are true, and it was for the public benefit
that the matters so charged should be published.

In regard to public men and measures, the license conceded to
the press in this Couutry is almost unlimited, and suits arising out
of strictures upon candidates for office, or the conduct of men in
office, have been of rare occurrence in our Courts. Buta personal
libel upon private character is a different matter altogether, and
there is no good reason for permitting a defendant under prosecu-:
tion for such an offence, to allege, as a full answer to the indict-
ment, as is done by the act of 1803, ch. 54, that the,statement
published is true, without requiring him to go further, and show
that the public are to derive some benefit from the publication.
The press speaks with ten thousand tongues, and it should not be
permitted to publish to the world, the delinquencies of one man,
and remain quiet about those of another, according to the sugges-
tions of its own malignity or caprice. If all the misdeeds of indi-
viduals,—all neighborhood and village scandals were regularly pub-
lished in the newspapers, no one could complain that his own case
was not made an exception to the rule; but it is not every such
case, nor even one out of every thousand, that is brought to the
notice of the public through the columns of the press, and when-
ever any particular case is selected from all the rest for publica-
tion and exposure, it must be to gratify some revengeful and
malicious motive in the publisher, and for that reason alone, he
ought to be punished for it.

If, however, the Legislature should think otherwise, and consider
that the truth of any scandalous matter ought to be a full warrant
for its publication, the provisions of the act of 1803 can be restored,
by striking out the last member of the concluding sentence of the
above section.
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13. It shall be lawful in any criminal proceeding,
to be commenced or prosecuted for printing or pub-
lishing any extract from, or abstract of, such of the
reports, papers, votes or proceedings of the Congress
of the United States, or either House thereof, or of
the Legislature of Maryland, or of any one of the
United States, or either House of any such Legisla-
ture, may deem fit or necessary to be published, to
give in evidence under the general issue, any such
report, votes or proceedings, and to show that such
extract or abstract was published in good faith, and
without malice; and if such shall be the opinion of
the jury, a verdict of not guilty shall be entered for
the defendant or defendants.

14. A publication is justifiable in a qualified manner,
in respect of the occasion, whensoever it is made in
good faith, concerning any other person, for the bene-
fit of any party or of the public, whether it be for
the purpose of admonition or advice, or otherwise for
the benefit of the party to whom, or by whom, or con-
cerning whom it is made; or be made by petition or
otherwise, with a view to the remedy, or prevention
of any real or supposed grievance; or with intent to
ascertain any fact, in the existence of which any party
or the public has an interest, for the purpose of legal
evidence or otherwise, and for the benefit of such
party or of the public; or for the advancement of
justice, or the prevention or redress of any public or
private wrong; or with a view to the discussion of
any acts, measures or proceedings affecting the public;
or with a view to criticise works of literature, science,
or art; or otherwise howsoever, where such party or
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the public has an interest in the making or receiving
such communication.

15. A party or the public shall be deemed to have
an interest, within the meaning of the last preceding
section, in the making or receiving any communication,
not only when the communication is made in discharge
of a'legal or other duty, but also in all other cases
where it may be necessary or expedient, in reference
to the common convenience of society.

16. Provided, that no publication shall be deemed
to be justified, within the meaning of the fourteenth
section hereof, where the hurtful tendency - of the
matter published, or of the manner or extent of the
publication, is greater than is reasonably necessary, in
respect of such occasion.

\ CHAPTER XII.

CONSPIRACIES.

1. The crime of conspiracy consists in an agreement
by two persons, (not being husband and wife,) or
more than two persons, to commit any offence, or to
defraud or injure the public, or any individual person.

2. It is immaterial to the crime of conspiracy,
whether the causing such fraud or injury be the
ultimate object of such agreement, or be merely inci-
dental to that object, or to the means of effecting it.

3. Every agreement to defraud and injure the
public, in respect of any property, or to endanger the
public safety or peace, or to annoy or ‘disturb the
public in the enjoyment of any civil right, or to subvert
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or deprave religion or morals, or to prevent, pervert,
or obstruct the administration of justice, or to hinder
or obstruct the due operation of any law, for the
regulation of the State or condition of society, or to
occasion any other public injury or nuisance, is an
agreement, within the meaning of the first section
hereof.

4. Every agreement with intent to injure or pre
judice any other, in his person, reputation, office,
profession, occupation, state or condition in society, or
to injure or disturb him in the possession or exercise
of any civil right, or to defraud or injure him In
respect of his property, is within the meaning of the
first section hereof.

5. It is not essential to the crime of conspiracy, as
regards any fraud upon, or injury to the public, that
the agreement should be injurious or hurtful to the
public, in its aggregate capacity, or to all the citizens
of the State; it is sufficient if it be injurious or hurtful
to a class or portion only of those citizens.

6. Whosoever shall commit the crime of conspiracy,
in case he shall conspire to commit a felony, or to
defraud, or injure, or annoy the public, shall be impri-
soned for any term not exceeding two years, and shall,
in respect of any other conspiracy, be imprisoned for
any period not exceeding one year, or in either case
fined, or both.

36
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CHAPTER XIII.
ILLEGAL VOTING.

1. Whosoever shall wilfully vote or offer to vote, at
any public election, provided for by the Constitution
and Laws of this State, or of the United States, not
being a citizen of the United States, or being such
citizen, not having resided twelve months within this
State, and six months within the County or City,
immediately next preceding the election at which he
shall so vote, or offer to vote, shall be imprisoned not
exceeding two years, or fined not more than five hun-
dred dollars, nor less than fifty dollars, one half to the
informer, and the other half to the State. -

2. Whosoever shall give or offer any bribe, with
intent unduly and corruptly to influence the vote of
any legal voter of this State, shall be imprisoned not
exceeding two years, or fined not exceeding five hun-
dred dollars, nor less than fifty dollars, one half to the
informer, and the other half to the State.

3. Whosoever, not being twenty-one years of age,
shall vote or offer to vote at any such election, shall be

imprisoned for any term not exceeding three months,
or fined, or both.

4. Whosoever shall adduce before the judges of any
such election, the certificate or other written evidence,
of the naturalization of any other person, and shall
either vote or offer to vote,as the person named in
such certificate or other evidence of naturalization,
shall be imprisoned for any period not exceeding three
years, or fined not exceeding five hundred dollars, nor
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less than fifty dollars, one half to go to the informer,
and the other half to the State.

5. Whosoever shall unlawfully prevent or endeavor
to prevent, any person lawfully entitled to vote at any
such election, from voting, shall be imprisoned not
exceeding three months, or fined, or both.

The new Constitution, (art. 1, sec. 2,) has superadded to the
penalties provided by the act of 1844, ch. 309, against bribery and
other offences at elections, that of disqualiﬁcation to vote, or to
hold any office of trust or profit in this State. ‘Whether the pen-
alties provided by the Constitution and the act, are both to remain
in force, the Legislature must determine.

OFFENCES RESPECTING TELEGRAPHS.

1. Whosoever shall wilfully injure, disturb, cut down,
or destroy, any post, pier, abutment or other fixture,
or shall cut or displace any of the wires, or by any
other means injure or disable the machinery of any
line, or of any part or portion of any line of telegraph,
shall be imprisoned for any period not exceeding one
year, or fined, or both.

2. Whosoever, being either the clerk, operator, mes-
senger, agent or servant, of any telegraph company or
concern, shall wilfully divulge the contents, or nature
of the contents, of any private communication, en-
trusted to him for transmission or delivery, shall be
imprisoned for any period not exceeding three months,
or fined, or both.

3. Whosoever, being the clerk, operator or agent of
such telegraph company or concern, and employed in
transmitting despatches thereby, shall wilfully and
injuriously postpone one despatch to give place to
another, shall be fined, at the discretion of the Court.
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CHAPTER XIV.

DEGREES OF CRIME.

1. Crimes are of three degrees: Treasons, Felonies,
and Misdemeanors.

Ist. Treasons have been defined, ante 176.

2nd. Felonies are the crimes in respect of which
offenders incur the penalty of confinement in the pen-
itentiary.

3rd. All other crimes are Misdemeanors.

A felony is defined to be an offence which, at common law,
occasioned a total forfeiture of either lands or goods, or both and
to which capital or other punishment may be superadded, accord-
ing to the degree of guilt. It was formerly necessary, in order
to ascertain whether a party was entitied to any number of peremp-
tory challenges in selecting his jury, and whether he was to go
through the ceremony of arraignment, first to ascertain whether
the offence of which he was accused, was of the degree of felony,
as neither peremptory challenges nor arraignment appertained to
any trials for offences below that degree. But the word being at
the present day, significant of nothing now cxisting in our system,
its origin or specific meaning is of no consequence,

With respect to the right of peremptory challenge, the act of
1809, ch. 138, declared that it should exist in all cases where the
punishment awarded by law, without regard to the grade of the
offence, was confinement ip the penitentiary for five years at the
least. But as there were jfelonies, to which a milder punishment
than this was annexed, it was perceived, that by the operation of
the act, a party might be tried for felony without the right to any
peremptory challenges, and the act of 1846, ch. 45, was passed to
restore this right to parties accused of offences of that grade.
Thus the law stood until the act of 1841, ch. 162, was passed,
allowing the right of peremptory challenge in the trial of all offences
whereof the punishment is confinement for any period, in the peni-
tentiary. In ascertaining therefore, at the present time, whether a
party under indictment is entitled to his twenty peremptory chal-




THE CRIMINAL LAW. 285

lenges, no respect is had to the degree of the crime, for whether it
be a felony or misdemeanor, according to the old distinctions, if
the punishment is by confinement in the penitentary, the right
exists.

In the legislation of this State in reference to crimes and punish-
ments, it will be found generally, that whenever the penalty of
confinement in the penitentiary has been annexed to any offence,
that offence has, at the same time, heen declared to be felony.
This will be seen by a reference to the statute book, and the ob-
ject seems to have been to annex to this punishment the incidents
of arraignment, and of the right of peremptory challenge. In this
view therefore, the above distinction between felonies and misde-
meanors, harmonizes well with the laws now existing, while it
possesses the additional merit of making the line of distinction
between felonies and misdemeanors, so broad and distinct that no
one can mistake it.

OF INCAPACITY TO COMMIT CRIMES AND DURESS.

1. No person shall be criminally responsible for
any act or omission, who, at the time of such act or
omission, is in a state of idiotcy.

2. No person shall be criminally responsible for any
act or omission, who, at the time of such act or omis-
sion, by reason of unripeness or weakness of mind, or
of any unsoundness, disease or delusion of mind, wants
the capacity which the law otherwise presumes every
person to possess, of discerning that such act or omis-
sion is contrary to the law of the land.

3. Provided, that no person shall be exempted from
criminal responsibility, by reason of any temporary
incapacity, which he shall have wilfully incurred by
intoxication, or other means.

At first view this rule may seem unjust, for it is the act of get-
ting drunk which, after all, constitutes the real offence of the party,
and to vary the punishment according to the accidents of the crime
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punishing the offender with death, or the penitentiary, or imprison-
ment, or fine, just as those accidents happen to be more or less
serious, does not seem to be right. But the dlfﬂcu]ty is, in declar-
ing by law that intoxication shall constitute an exemption from
criminal respon81b1]1ty Could the Legislature venture to place
such an exemptlon upon the statute book? For apart from the
danger that the incapacity itself may have been feigned, and apart
from the difliculty where it is not felgned of fixing by proof the
degree in which it existed, there is somethmg most unseemly 1n
giving to such a vice the public sanction of the law. It is best
therefore, to adhere to the old rule, and leave the mltlvatmg cir-
cumstances, if any there be, to the consideration of the Court, in
fixing the punishment. 2

4. Incapacity from unripeness of mind, as in the
second section hereof is mentioned, shall be presumed
to exist in the case of an infant under the age of eight
years, and proof to the contrary shall not be admitted.

5. Incapacity from unripeness of mind, as in the
second section hereof is mentioned, shall also be pre-
sumed to exist in the case of an infant of the age of
eight years, and under the age of fourteen years,
unless the contrary be proved.

6. Duress, inducing well grounded present fear of
death, shall be sufficient to excuse a person acting
under such duress from penal consequences, except in
case of homicide.

7. No woman shall be liable to conviction in respect
of any act of receiving her husband, or of receiving any
other person in his presence and by his authority, or
of harboring or concealing her husband, or any other
person, in his presence and by his authority, or of aid-
ing the escape of her husband from justice.
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OF WILFUL, MALICIOUS, AND ACCIDENTAL
INJURIES.

1. An injury shall be deemed to consist in any harm,
damage, or other evil consequence, caused to any
person or thing, or other subject matter of public or
private right.

2. An injury resulting from an omission, does not
subject the person causing it to punishment, unless
such omission be unlawful, being a breach of some duty
imposed by law, directly or indirectly. Such duty is
imposed indirectly where the person omitting has, by
his own conduct, rendered the doing of an act necessary
for the prevention of injury.

8. An injury shall be deemed to be wilfully caused,
whensoever the person from whose act or omission
such injury results, either directly intending it to result
from his act or omission, or believing that it was in any
degree probable that such injury would result from his
" act or omission, incurred the risk of causing such
injury.

4. An act shall be deemed to be maliciously done or
omitted, and an injury shall be deemed to be mali-
ciously caused, whensoever such act or injury shall be
wilfully done, or omitted, or caused, respectively,
without justification or excuse.

5. An injury shall be deemed to be negligently
caused whensoever it is not wilfully caused, but results
from want of reasonable caution, in the undertaking
and doing of any act, either without such skill, know-
ledge or ability as is suitable to the occasion, or without
due care taken to ascertain the nature and probable
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consequences of such act, or when it results from the
not exercising reasonable caution in the doing of any
act, either as regards the means used or the manner of
using them, or from the doing of any act, without using
reasonable caution for the prevention of mischief, or
from the omitting to do any act, which a person using
reasonable caution would not have omitted to do.

6. Provided, that no person shall be punishable in
respect of a negligent act or omission, who would not
have been punishable had such act or omission been
wilful.

7. An injury shall be deemed to be accidentally
caused whensoever it is neither wilfully nor negligently
caused. No person shall be punishable in respect of
any accidental injury.

8. Provided, that where an injury which would have
been wilful if caused to one person, shall, through mis-
take or by accident, be caused to another person, such
injury shall be deemed to be wilfully caused to such
other person.

9. Provided also, that when a person intending an
injury to fall, or believing it to be in any degree pro-
bable that an injury will fall, on some other person,
but not on any person in particular, causes such injury
to any other person, such injury shall be deemed to be
wilfully caused to the person on whom it falls.

* 10. An injury shall be deemed to be wilfully caused,
although it take effect in a manner not intended or be-
lieved to be probable by the party causing it, provided
it take effect on the person intended, or upon the per-
son upon whom the party causing it believed it to be
in any degree probable that such injury would fall.:
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CRIMINAL AGENCY AND PARTICIPATION.

| 1. Parties to a crime are either principals or acces-
sories. h i

2. Every one is a principal in respect of a criminal
act, who either does it or causes it to be done other-
wise than by a guilty agent; or who is one of several
who so jointly do such act or cause it to be done; or
who is present aiding in or abetting the doing of such
act.

3. A party shall be deemed to cause a criminal act
to be done, within the meaning of the last preceding
section, who wilfully causes it to be done by means of
any mechanical device or contrivance, or by any inno-
cent person, (whether such innocent person act un-
consciously or under compulsion, or be or be not the
person to whom injury is done,) or by such means con-
trived, and whether such party be present or absent,
when the means used take effect, and although acei-
dental circumstances conduce to render the means used
effectual for the doing of the criminal act intended.

4. Where several distinct acts are essential to any
crime, every one who, either singly or jointly with any
other person or persons, does any of such acts in order
to the commission of such crime, is a principal, within
the meaning of the first and second sections hereof.—
And where any injury is essential to a crime, and sev-
eral persons wilfully cause that injury, either by join-
ing in the same act, or by jointly or severally doing
distinct acts, each of such person is also a principal,
within the meaning of the first and second sectlons

hereof.
37
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5. Every one is a principal in respect of a criminal
omission, who, being either directly or indirectly bound
by law, either solely or jointly with any other person

or persons, to perform any duty, unlawfully omits to
perform that duty.

6. A party shall be deemed to be present aiding or
abetting the doing of a criminal act, within the mean-
ing of the second section hereof, who shall be near
enough to lend any help to the person who does, or
persons who do the act, or to encourage such person
or persons with the expectation of help, and who shall,
by consent or any other means, help or encourage such
person or persons in the doing of such act.

7. Provided, that no person shall be deemed to be
present aiding or abetting, within the meaning of the
last preceding section, who, having agreed with any
other person or. persons to effect any criminal purpose,
shall abandon his design, and so separate himself from
such other person or persons, that there was not, at the
time when the act was done, any engagement on his
part for, or any reasonable expectation in, such other
person or persons, of help from him.

8. Every one is an accessory in respect of a criminal
act done, who, although not being present, within the
meaning of the sixth section hereof, when the act is
done, has, by commandment, advice, consent, aid, en-
couragement, or otherwise, directly or indirectly, or
immediately or mediately, procured or promoted the
doing of it by a principal offender.

9. Every one is an accessory in respect of a criminal
omission, who has, by commandment, advice, consent,
encouragement, or otherwise, directly or indirectly, or
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immediately or mediately, procured or promoted the
omitting by a principal offender to do the act, the omis-
sion to do which is criminal.

10. No person shall be deemed to have procured or-
promoted any criminal act or omission, who shall, pre-
viously to such act or omission abandon his design;
provided, that previously to such act or omission, lie
shall countermand the criminal act or omission, and use
his utmost endeavor to prevent the doing of such act,
or to procure the due performance of the act, the omis-
sion to do which is criminal, and provided also, that
the party guilty of such act or omission, shall know
that such act or omission is so countermanded.

11. A party shall be deemed to have procured or
promoted the doing of a criminal act, within the mean-
ing of the eighth section hereof, although such act shall
vary from that the doing of which such party shall have
intended to procure or promote, provided the crime
intended and the one perpetrated be substantially the
same, and the person or thing against whom, or with
respect to which, such crime is perpetrated, be the per-
son or thing against whom, or- with respect to which,
such crime was intended, or although the person against
whom such crime is perpetrated, be not the person
against whom it was intended, if, by mistake or acci-
dent, the injury which constitutes the crime light upon
a different person from the one against whom such in-
jury was intended ; so also, if the act done be a proba-
ble consequence of the endeavor to do that, the doing
of which is so intended to be procured or promoted.

12. An accessory to a crime shall,be deemed to be
guilty of that crime ; and every penal provision of the
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criminal law of this State, in respect of any criminal
act or omission, shall be applicable to accessories as
well as to principals, as fully and effectually as if every

such provision had, by express words, included acces-
sories.

13. If several persons assembled together shall have
united in a common design to execute any criminal
purpose, or any purpose whatsoever by criminal means,
and shall endeavor to execute such design, all shall be
deemed to be equally guilty in respect of any act done
by any one or more of them, in pursuance of, and in
accordance with, such design.

14. Provided, that if after several persons shall have
so united, as in the last preceding section is mentioned,
any of them shall do any criminal act which is beyond
the scope of such common design, such of them as shall
not be privy or consenting to the criminal act so done,
shall not be responsible in respect of such act.

15. Provided also, that where, after several persons
shall have united in such common design, as in the
twelfth section hereof is mentioned, any of them shall,
before the accomplishment of their purpose, or of any
criminal act done in furtherance of, and within the
scope of such design, abandon such design, and with-
draw from the further prosecution thereof, such person
shall not, by reason only of his having so united with
others, be responsible in respect of any criminal act
done in furtherance of such design, after such abandon-
ment and withdrawal, if, previously to such act, he shall
use his utmost endeavor to prevent the doing of it.

16. Whensoever a person would himself be justified
or excused, in the doing of any act, such Justification
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or excuse shall be deemed to extend to any person
acting in his aid or assistance.

17. All the provisions contained in all the sections
hereof, concerning acts done and their consequences,
shall, so far as such provisions may be applicable, apply
to unlawful omissions, and the consequences of such
omissions.

18. Every provision of all the sections hereof, con-
cerning the commission of an offence, shall be deemed
to be applicable to offences consisting wholly or partly
in some unlawful omission.

CHAPTER XV.

DEFINITIONS OF-TERMS, AND EXPLANATIONS.

1. The terms following shall be understood as here-
inafter defined, unless it be otherwise specially pro-
vided, or there be something in the subject or context
repugnant thereto.

2. The term “ grievous bodily harm” shall be deemed
to signify any bodily harm, from which danger to
life may reasonably be apprehended, or whereby any
limb, member, organ of sense, or mental faculty, is per-
manently disabled, weakened or impaired, the mutila-
tion of any part of the body, whereby permanent disfi-
gurement is caused, the fracture or dislocation of any
bone, or any bodily harm, whereby the person to whom
it is caused is, during the space of twenty ‘days at the
least, in bodily pain, diseased, or unable to follow his
ordinary calling or pursuits.

3. The term ¢ writing” shall be deemed to include
any material on which any words or figures, at length
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or abridged, are written, printed or otherwise ex-
pressed, or any map or plan is described.

4. The term “muniment of title” shall be deemed
to include any writing, as defined in the last preceding
section, which is or shall be evidence of the title, or of
any part of the title, to any real estate, or to any inter-
est therein. 4

5. The term “testamentary instrument” shall be
deemed to include any will, codicil, or other testa-
mentary writing or appointment,as well during the life
of the testator, whose testamentary deposition it ap-
pears to be, as after his death, whether the same shall
relate to real or personal estate, or to both.

6. The term ‘“ moveable thing” shall be deemed to
include money, valuable securities, muniments of title,
testamentary instruments: And all animals, although
they are usually termed wild animals, or animals ferz
natura, which, at the time of any offence committed in
respect thereof, are deprived of their natural liberty,
and so confined in buildings, stalls, parks, cages, nets,
ponds, or other enclosures, or in any other manner so
reduced into possession, that they may be taken and
used or disposed of at the will of the proprietor : Also
all domestic animals, and all tame and reclaimed ani-
mals, known to be such, although they go abroad and
return at pleasure ; and also the eggs and produce of
such animals, so reduced into possession, or so tamed
and reclaimed :  Also the bodies and all parts of the

bodies of dead animals: Also all other chattels per-
sonal.

7. Where the term “ night time ” is used, that time
shall be deemed to commence at nine of the clock in
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the evening of each day, and to conclude at six of the
clock in the morning of the succeeding day.

8. The term “bribe” shall be deemed to include
any reward, benefit or advantage whatsoever, present
or future, accruing or to accrue either to the party
influenced or intended to be influenced, or to any other
person.

9. The term “cattle” shall be deemed to include
any horse, mule, ass, sheep, pig or goat, whatsoever
be the age or sex of the animal, and also every bull,
cow, calf and ox.

10. Whensoever words are used importing the sin-
gular number or masculine gender only, they shall be
understood to include several matters as well as one
matter, and several persons as well as one person, and
females as well as males, and bodies corporate as well
as individuals; and whensoever words are used im-
porting the plural number, yet they shall be under-
stood to apply to one matter as well as more than one,
and to one person as well as more than one, as though
the words had been used in the singular number,
unless otherwise specially provided, or there be some-
thing in the subject or context repugnant to such
construction.

11. All terms which have been once defined, shall,
when used elsewhere, be understood in their defined
sense.
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CHAPTER XVI.
EVIDENCE IN CRIMINAL TRIALS.

The provision of the New Constitution, making the jury the
judges of law as well as fact, in criminal trials, will be found,
whether so intended by the Convention or not, to have enlarged
considerably the scope of admissible evidence in those trials. For
although conceding to ‘the Court, sihce the new Constitution, as
well as before its adoption, the right of sifting the evidence offered,
and excluding such as may be incompetent or improper, yet the
Jjury being now the sole judges of the constituent elements of the
crime, that is to say, the sole judges in reference to the question
whether or not any crime has been committed, or if committed,
how far it has been justified, palliated or excused, the Court can
have no power to shut out from the view of the jury any evidence,
constituting the materials upon which their power to judge of the
law, as thus understood, is to be based. In a case of murder for
example, the Court cannot rule out any item of evidence, becausc
in the opinion of the Court, it would not, if received, tend to prove
the commission of the offence, or to justify, or palliate, or excuse
it, if committed, as this would be a usurpation by the Court, of the
power which is exclusively vested in the jury. The test of admis-
sibility must thereforc bq, has the evidence any relation to the
constituent elements of the crime ? or to the aggravation or pallia-
tion of it? 1If it have such relation, it is admissible; its effect
being exclusively for the jury. The reverse of this would be to
say, that the jury should have the right to judge of the effect of
the evidence, without having the right to hear it, and the Court
should have the right to exclude evidence because of its effect,
without the right to judge of the effect. One effect of making the
Jury the exclusive judges of the law, as well as the fact, is to de-
stroy their common law privilege of finding the facts spemally, and
of referring the questions of law to the Court. They cannot ask
the Court to determine the law for them, that being precisely what
the Constitution declares’ they shall determine for themselves.
But there is no foundation for the opinion which we have heard
suggested, that the right of the Court to grant new trials in
criminal cases has bcen taken away, or in any manner abridged,
as will be shown more fully in another place. Our concern at
present is, with that effect of the Constitution which, during a




TIE CRIMINAL LAW. 297

criminal tri‘a‘., deprives the jury of the counsel and guidance of the
Court in matters of law, and with the consequent duty of the
Legislature to provide for them such counsel and guidance as may
be supplied by plain rules, adapted to the various contingencies
likely to arise in the progress of a criminal trial.

1. In the trial of criminal cases, all facts and cir-
cumstances which may throw light upon the question
whether a crime has been committed, or if committed,
whether it has been mitigated, extenuated, justified or
aggravated, shall be submitted to the jury; nor shall
the Court exclude from the consideration of the jury,
any such facts or circumstances, upon the ground of
their irrelevancy.

2. Whenever an objection to the admissibility of
evidence shall depend upon the effect it may have in
reference to the constituent elements of the offence,
the evidence shall be admissible.

3. Whenever the nature of an act or transaction
alleged to be criminal, is the subject of enquiry by a
jury, all that was said or done by either party connected
either directly or remotely with the principal act to be
tried, shall be submitted to the.jury.

4. There shall be no estoppels in the administration
of the criminal law, nor shall any item of evidence be
deemed so conclusive that the jury may not find
against it. '

5. All communications to ministers of the Gospel,
made to them in their clerical capacity, by persons
charged with the commission of crime, shall be privi-
leged, and shall not be given in evidence against the
persons so charged.

38 .
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Confessions extracted from a prisoner by promises of favor, or
by holding out to him the expectation that it may be better for him
to confess, shall not be received in evidence against him. But
confessions made to a clergyman, who visits the prisoner and the
captive, for the purpose. of affording him the consolations of reli-
gion, arc not only admissible against the accused, but the clergy-
man himself may be called to the stand and required to divulge
them. It is true that the witness when summoned into Court,
may refuse to testify—that is to say, he may defy the Court’s
authority, and take the consequences, but is it just or proper to
place him in a predicament in which his only choice is between
going to jail for a contempt of Court, or betraying the confidence
reposed in him, under circumstances of all others the most delicate
and touching ?

6. In prosecutions for the forgery of any note, bill
of exchange, or post note of any bank of this State, or
any one of the United States, or of any Territory
thereof, it shall not be essential to produce the charter
of such bank, but the production of such bank note,
bank bill of exchange or bank post note, shall be prima
facie evidence of the chartered existence of such bank.

7. A voluntary confession of guilt to be sufficient to
authorize a conviction, should be full, consistent and
probable.

8. The rule contained in the last preceding section,
1s subject to the condition that there is clear proof of
the corpus delicti, independent of such confession.

9. Mere extra-judicial and casual observations are
often made without serious intention; they are always
liable to be mistaken, or not accurately remembered,
and their meaning to be misrepresented or exaggerated.
For these reasons they are deemed the weakest and
most unsatisfactory of all evidence, and they become
the more so when any considerable time has elapsed
since their utterance.
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10. A witness of medical skill may be called to give
his opinion, as to the prisoner’s insanity at the time he
committed the act, but he cannot give his opinion of
the criminality of the act, that being for the jury to
determine.

11. A medical witness may give his opinion as to
the insanity of the party at the time he committed the
act, from the evidence he has heard at'the trial.

12. A medical opinion is most valuable, when it is
pronounced by a person who has had experience in
the care and treatment of the insane, and who gives
practical reasons, intelligible to the jury, for the forma-
tion of such opinion, and it is least valuable, when
given by a person of no such experience, and who
refers to the disquisitions of the learned, as the basis
of his own opinion.

13. A medical witness may be called to declare his
opinion, whether the alleged insanity is feigned or not,
and the value of his opinion will depend upon the
sufficiency ‘of the reasons he gives for it, of which rea-
sons the jury are the exclusive judges.

14. In all criminal trials the evidence in support of
the indictment or charge, shall be fully given to the
jury, by the prosecution in chief, and after the evi-
dence for the defence is closed, the State shall be con-
fined strictly to rebutting testimony.

15. In cases where the act alleged to be criminal, is
not the principal or the entire matter of dispute, but
where the whole or principal controversy turns upon
the character of that act—that is to say, whether it is
aggravated, extenuated, or justified, under the circum-
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stances—the evidence of the State in reference to the
character of the act, shall be given to the jury, before
any part of the evidence for the defence shall be ad-
duced. <

The prosecutor has now the benefit of hearing the State’s wit-
nesses in their examination before the Grand Jury, and in consc-
quencc, the power of marshalling his witnesscs for the trial in open
Court. He has also the opening and conclusion before the jury,
and with these advantages, it is extremely unfair to present but a
part of the State’s testimony in chief, and hold the strongest and
most impressive items of proof in reserve, for the purpose of
making the last impression upon the minds of the jury.

16. The evidence of an accomplice should be cau-
tiously received by a jury, and his testimony ought not
to be regarded as sufficient for a verdict to be founded
upon, unless itis corroborated by other witnesses, or
by circumstances proved by other witnesses.

17. The corroboration mentioned in the last preced-
ing section, should be in such and so many parts of the
accomplice’s narrative, as may reasonably satisfy the
jury that he has told the truth.

The rule in England is understood to be, that the nature of the
confirmation required for the testimony of an accomplice, must
vary according to the circumstances of each particular case, and
that the effect of the testimony is for the consideration of the jury,
aided in that consideration by the observations of the Judge. As
in this State however, the jury must act generally for themselves,
it has been considered proper to give them the advice to receive
such evidence in all cases with caution.

18. The Court shall have power in all criminal cases,
upon the application of the accused, and his making it
appear that there are witnesses living beyond the juris-
diction of the Court, whose testimony is material to his
defence, but whose attendance to testify in his behalf he
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has been unable to procure, to issue a commission in
the common form, to such person as the parties may
agree upon, or as may be named by the Court, if they
do not so agree, to take the testimony of such witnesses,
upon interrogatories and cross-interrogatories, as in
other cases. And the Court may, in its discretion,
continue or postpone the trial, to afford the accused an
opportunity to obtain such testimony. Provided the
Court shall be satisfied that the purposes of justice re-
quire such commission to be issued.

The privilege of taking testimony on the side of the prosecution,
under a commission, cannot be given to the State, on account of
the constitutional right of every party accused of crime, to be con-
fronted with the witnesses against him. But the State is amply
compensated for the want of this privilege, by her power to bind
under 'recognizance, the witnesses against the party charged to ap-
pear at Court, and not to depart therefrom without the leave of the
Court, which right the accused does not possess. By the common
law, a prisoner in a capital case had no right even to a subpeena for
his withess, unless upon special order of the Court, and when they
did attend they were not allowed to be sworn. The stat. 7, Will.
3, gave the like process of the Court to compel the witnesses for
the defence to appear, as is usually granted to compel the appear-
ance of the witnesses for the crown, but this statute applied only
to cases of high treason, whereby corruption of blood might ensue.
And the stat. 1, Anne, only provides that witnesses on behalf of a
prisoner, in cases of treason or felony, shall be sworn in the same
manner as witnesses for the crown, and it is by construction of this
last statute, that process of subpcena is allowed to compel the at-
tendance of the prisoner’s witnesses in cases of felony. In pros-
ccutions for misdemeanors, the defendant had, by common law,
the rightto subpeena his witness.

The stat. 11 and 12 Vie. c. 42, which was passed to reduce into
one, all the previous statutes in reference to the duties of Justices
of the Peace in criminal matters, provides that all witnesses for
the crown shall give security to appear at Court and give evidence
against the accused, and in default thereof shall be imprisoned and
safely kept until after the trial of the accused party. And the act
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of 1752, ch. 13, sec. 2, provides, that witnesses for the State
imprisoned for want of security, shall be supported in jail at the
expense of the public.

But no powet is anywhere given to secure by any compulsory
means, the attendance of the witnesses for the accused. Upon the
whole, thereforc, it is considered just and proper thatif the testi-
mony for the defence cannot othcrwise be had at the trial, it shall
be taken under a commission, as in civil cases. And this was ccr-
tainly the opinion of Lord Mansfield, who quotes with approbation
the case of a criminal prosecution of a woman who had received a
pension as an officer’s widow ; and it was charged in the indict-
ment that she was never married to him. She alleged a marriage
in Scotland, but that she could not compel her witnesses to come
up to give evidence. The Court obliged the prosecutor to consent
that the witnesses might be examined before any of the Judges of
the Court of Session, or any of the Barons of the Court of Ex-
chequer, in Scotland, and that the depositions so taken might be,
read at the trial. And they declared that they would have put off
the trial of the indictment from time to time, forever, unless the
prosecutor had so consented. The witnesses were so examined
before the Lord President of the Court of Session. (Cowp. 174.)

CIRCUMSTANTIAL EVIDENCE IN CRIMINAL CASES.

Circumstantial evidence results in presumption, which is defined
by an able writer to be, a probable consequence drawn from facts,
as to the truth of the fact which is the subject of enquiry, but of
which fact there is no direct proof. ~This probable consequence is
that which is to convict the accused, if he be convicted at all.—
The species of evidence termed presumptive produces its effect by
mental association. The mind is required to pronounce upon a
fact which is hidden from its view, the existence of which it is
compelled to affirm from other facts which are disclosed to view.,
‘Where the evidence is direct, the fact sought is the fact proved ;
where it is circumstantial, the fact sought is the fact inferred.

The difference in probative force between the two kinds of evi-
dence, is considered by Mr. Best to be this, that in cases of direct
proof the chances of error are two, namely, that the witnesses are
mistaken, or that they arc dishonest. In cases of circumstantial
evidence the same chances of error exist, while another chance is
added, namely, that the infercnces from the facts may be fallacious.
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It would seem, therefore, to be the opinion of this writer, that these
chances separately considercd, are about equal, and that in circum-
stantial evidence the liability to error is greater than that in direct
proof, only by the numerical difference which exists between three
and two. But this statement is not accurate for the reason, that
inferences from facts are morc numerous and diversified than the
facts themselves. In direct proof the fact to be proven is one; in
presumptive evidence the allowable inferenccs from the facts pro-
ven are many, from which oze is to be pronounced by the jury to
be the only true inference, and the chances that the one so affirmed
to be true may be an error, is in proportion to the greater or less
number of inferences, of which the facts in evidence are rationally
susceptible.

It may be remarked generally!upon this species of testimony,
that the facts may all be true, and yet the inferences—which in-
ferences, it must not be forgotten, make up the whole case—may
be utterly fallacious. Or the inferences may be just, but the facts
from which they are deduced, mistaken or fraudulent. Or the
facts may be false, and the infcrences false. And these various
contingencies are so many sources of crror, to bewilder and mis-
lead the jury, in the trial of cases depending on circumstantial evi-
dence, which but partially exist in cases of direct proof.

It is by no means surprising, therefore, that in the earlier periods
of the English criminal law, when the principles regulating the
force and effect of circumstantial or indirect evidence were but little
understood, and when the few rules that existed were themselves
fallacious, a criminal trial should so frequently result in a judicial
murder. It not unfrequently happencd that men were convicted
and executed, and it was afterwards discovered by the confession
of the real offender, or other sufficient proof, that the sufferer was
guiltless of all offence. It was to no purpose then to dishume the
dishonored remains of the poor victim, and bestow vain and re-
pentant honors upon the dead body. The mischief was donc, the
cruelty had been perpetrated, and there was no power in man to
undo the iniquity, and restore the dead to life.

Tt was remarked moreover, as almost universally true, that these
melancholy mistakes occurred in cases of circumstantial evidence,
and the frequency of their occurrence led the Judges to pause and
consider by what means so much injustice had been done; and how
it was to be prevented ? In this manner certain great maxims were
promulgated by the Courts, as landmarks in the application of this

_
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species of evidence. The Judges finding that they had been con-
victing innocent men of capital crimes, naturally endcavored by
rules of their own, laid down from time to time, as a sad experi-
ence brought to light the imperfections of the old system, to pre-
vent the recurrence of the like mistakes in future. These rules
and maxims, growing up gradually as they did, out of the slow and
painful experience of centuries, each generation of Judges revising
and correcting the errors of the past, are at this day entitled, by
the judicial dignity, the legal wisdom, the vast and varied experi-
ence employed in establishing them—by the amount of blood, and
the still greater amount of human suffering they have cost, to the
lasting veneration of every community, in which the principles of
criminal justice are to be sought for in the common' law of Eng-
land. ;

Yet strange to say, in the practical administration of the crimi-
nal law, these great maxims are habitually disregarded. In the
trial of a criminal case depending upon circumstantial evidence,
they are cited by the defence, from the works of Bentham, Best
and Wills, but the prosecutor who has the last speech, denies their
authority, and the jury are left to settle the matter for themselves,
according to their own notions of the general probabilities of the
case.

Unfortunately the prosecutor denying the soundness of these
rules and maxims, is not without the support of high authority
among both Judges and writers of recent date. One eminent
writer says, that *circumstances are inflexible proofs; that wit-
nesses may be mistaken or corrupted, but things can be neither.”
« Circumstances”’ says Paley, ¢ cannot lie.”” But may not the
witnesses who prove the circumstances lie? May not the inferences
deduced from the circumstances be fallacious? As we have
already shown, when the proof is direct the case itself is the object
of sense—when it is indirect or circumstantial the case is the object
of mental association and deduction, and the vice in the opinions
alluded .to is, that they refer to the facts and circumstances, as if
they constituted the direct proof of the crime, instead of the mere
premises from which the crime, if proved at all, is to be deduced
by way of mere inference. ¢ Itis astonishing” remarks Mr. Wills,
« that sophisms like these should have passed current without
animadversion.”’ ¢

Opinions of a similar character have been at times announced
from the bench on this side of the water. C. J. Gibson, on the
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trial of an indictment against a mother for the murder of her child,
18 reported to have told the jury :—* That circumstantial is in the
abstract mnearly, though perhaps not altogether as strong, as posi-
tive evidence—in the concrete it may be infinitely stronger.” Again,
“Indeed, I scarcely know whether there is such a thing as evi-
dence purely positive.” And again, “ All evidence is more or less
circumstantial, the difference being only in the degree.” And
again, “ If the evidence in this case convinces you that the prisoner
killed her child, though there has been no witness of the fact, you
are bound to find her guilty.”

Few legal readers will be able to peruse these remarks without
feelings both of surprise and regret. Surprise that such opinions
should be seriously entertained anywhere, and regret that they
should come from a source so high as the late able Chief Justice
of Pennsylvania. Let it ever come to this, that one species of
evidence is just as good as another, and that the whole question
resolves itself at last into the one, whether the jury are convinced—
all rules framed to direct and regulate their enquiries being dis-
carded—and in ninety-nine cases out of a hundred, the jury will
hang the accused upon mere suspicion.

To say that all evidence is more or less circumstantial—that it
is doubtful whether there is such a thing as evidence purely posi-
tive, and that the difference between them is only in degree, is to
proclaim the most startling novelties—novelties as mischievous as
they are startling. For apart from the difference in the probative
force of the two species of evidence already noticed, there is an
essential diversity in the scope and character of the defence, to a
charge supported by circumstantial, from one sustained by direct
proof. Ina trial for murder for example, as every lawyer of ex-,
perience knows, all reasoning ends where the evidence is circum-
stantial, precisely at the point where it begins if the proof is direct.
In the one case there is seldom any dispute about the killing—in
the other it is the great mystery to be solved.

Cases of direct proof are characterized by their own peculiar -
circumstances. For example, the accused walked half a mile after
the provocation, to fetch his knife, with which he then stabbed the
other to the heart; or after warm words, he drew his pistol and
shot him; or he provoked the other to strike him, and - during the
fight stabbed him. And then the controversy is about provoca-
tions, and heated blood, and the power to retreat, and all the
surrounding facts which go to aggravate or justify the act. Cases

39
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of circumstantial evidence are characterized by a different class of
circumstances, having no relation to the aggravations, the mitiga-
tions, the justifications, or the instrument of death, all of which
mere qualifications of the act are hidden in mystery, and the great
problem to be solved is the fact of the killing. A broader line of
distinction cannot well be conceived than that which divides
criminal trials depending upon direct, from those depending upon
indirect evidence. Itis true that in some cases the fact of killing
may be deposed to by a single witness, and if he be a person of
bad, or even of doubtful character, and there are no circumstances
sufficient to prove the case, the prosecution should be abandoned.
If, however, in such a case there be facts sufficient to exclude the
hypothesis of innocence beyond a reasonable doubt, then it is a
case of circumstantial evidence, the direct testimony being counted
as nothing. But the great and essential difference between direct
and indirect evidenece, is neither effaced nor rendered doubtful by
the occurrence now and then of a case of a mixed or undecided
character. Y

The case of Professor Webster will serve to illustrate the differ-
ence of which we are speaking. Dr. George Parkman, a man of
wealth, of the age of sixty, and extensively known, on the 23rd of
October, 1849, in the crowded city of Boston, suddenly disappeared
and was lost. On the afternoon of that day he was seen to enter
the laboratory of ‘Dr. John W. Webster, from which he never
returned. Dr. Webster remained in his laboratory all that evening,
and until late at night, with a bright light in the room, and a fire
in an assay-furnace, in which a fire had never been kindled before.

‘We pause to observe that the sudden disappearance of a pro-
minent citizen is a novel and impressive occurrence. That he
should have been last seen to enter a certain office, and never to be
seen afterwards; that the occupant of that office should remain in
it at unusual hours, under lock and key, with a bright light in the
room, are all independent facts not nccessarily, nor even usually,
known to accompany each other. And they create at once a well
grounded suspicion against the tenant of that office.

But the case proceeds, and brings to light a human body, sepa-
rated into different portions, and these scparately concealed in
different parts of the office and building. The right thigh, pelvis
and left leg, are in one place. The bones of the head, neck, arms,
hands, right leg and feet, partly calcined, are in another. The
thorax and left thigh are in another place.



THE CRIMINAL LAW. 307

These separate parts when brought together, prove to be parts
of the same body, and that body of the length and proportions of
Dr. Parkman.

‘We pause again to remark that these additional facts are also all
independent, and they are already forming a fatal circle around the
accused, and all directly pointing at him as the guilty agent.

The case again proceeds, and discloses three blocks of mineral
teeth, taken with the other remains from the assay-furnace. Fire
had been at work upon them, the gold plate had disappeared, but
the teeth were still found together.

A dentist of thirty years experience examines the teeth in the
presence of the jury, and swears that they were prepared by him
for Dr. Parkman. He produces the mould on which they were
adjusted, and they fit it exactly, Ie knows his own work. Xad
made some repairs to the teeth about ten days before Dr. Park-
man’s disappearance, and declares that he cannot be mistaken.

The case however still proceeds. The sink in which part of the
remains were found, is shown to be the sink of Professor Web-
ster’s private privy, the key to which ordinarily hung in a particular
place. He now carried it, though unusually large, in his pocket.

The case is now made out against the accused. The mind is
satisfied. The proof is full to overflowing. But the case still pro-
ceeds, and shows that Parkman was the creditor, Webster .the
debtor. The one urgent for payment, the other unable to pay.
And the promissory notes of the accused, which were held by his
creditor, are found in his own possession.

The case again proceeds, and exhibits a grapple, made by lash-
ing fish hooks to a strong piece of tiine, being just the sort of
contrivance the homicide would want for the purpose of bringing
up the remains from the sink, from time to time, as they were
consumed by the action of alkalis and of fire. And both the twine
and the fish hooks were proved to have been procured by Dr.
‘Webster.

The case thus made out is reinforced by sundry facts of a cor-
roborative character, among which is an anonymous communication
to the newspapers, signed “ Civis,” the object of which was, to
divert suspicion from the Professor, and fix it upon some one else.
The communication being produced, is declared by adepts to be in
a disguised hand-writing, but written in fact by Dr. Webster.

It will be remarked that all these facts are independent facts—
not connected together by the relation of cause and effect, nor by

e ———————



308 THE CRIMINAL LAW.

any cther relation. It cannot be said, for example, that because
Dr. Parkman entered that laboratory and never left it, therefore
the professor would remain in it at unusual hours, under lock and
key ; nor that because he did so remain, a dead human body would
be found in the premises ; nor that because such a body was found,
it would be cut into pieces, and each piece separately concealed.

And so passing through the whole series of facts it will be seen,
that while each separate fact connects itself with the factum

probandum by links of adamant, there is no connexion between the
facts themselves, which again to a reasonable extent, are proven
by separate witnesses.

The case is intensely dramatic, and the separate circumstances
each following the other, in regular sequence and due order of
time, to tell its own part of the story, furnish to the mind when put
together as a whole, an assurance of the hypothesis of guilt, as
full complete and satisfactory, as any case on record.

Returning now to our object in c1t1ng this remarkable case, we
observe that the whole mass of testimony adduced prove the
killing, and there stop short. The instrument and manner of the
death—the preceding, the accompanying and stbsequent circum-
stances—the whole transaction, is shrouded in impenetrable dark-
ness and mystery. There may have been a provocation or a
blow. The Professor may have even had a struggle for his own
life. His cutting up the body—his purloining his own promissory
notes from the pocket book of the deceased, may have been no
part of his original design, but thoughts which came to him after
the fatal deed.

It is observable moreover, that in cases of hgmicide depending
purely upon circumstantial evidence, the question of the killing is,
in the majority of instances, necessarily made the great issue of
life and death. The accused elects to make this issue. For if he
discloses no part of the transaction—if he conceal at all, he must
conceal every thing. There may be qualifying or mitigating
circumstances, but if the principal fact be hidden from view, these
must be hidden with it. To prove one fact of extenuation is a
confession of the killing, and in coming before a jury, electing to
leave it to the prosecution, to make out its case by facts and

circumsta.nces,'if- he is beaten he is hanged almost of necessity.

Now let it be supposed, that Dr. Webster after committing the
fatal deed, no matter how, had proceeded into the strcet and pub-
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licly said, “this man came into my office~—insulted me grossly—
I struck him a hasty blow with a grape vine bludgeon, which
unfortunately caused his death.” His case would thus have been
made one of direct, instead of one of circumstantial evidence.
Without any change in the mode of the death, or the degree of
his criminality, we see that by simply regarding it as a case of
direct proof, the entire moral complexion of the case is changed ;
the whole mass of testimony required in the former case is now
thrown aside as of no account, and we begin the investigation at
the precise point where it closed before. There being now no
dispute about the guilty agent, our business is to enquire into the
character of the act, in order to ascertain the degree of the pri-
soner’s offence, and the punishment due to it. We see therefore,
that a.case of circumstantial evidence differs from one of direct
proof, in the nature of the investigation, the delinquency of the
offender, and even in the essential elements of the crime.

If the question is asked what is the criterion by which we
determine whether a case belongs to one class or the other? We
answer that it is determined by the character of the proof adduced
of the principal fact—the killing, or identity of the guilty agent.
If that fact be shown by witnesses who saw it, the case is, for that
reason, one of direct proof—if the killing is to be collected by
inferences from collateral facts, it is a case of circumstantial
evidence. If the main fact be shown by direct proof; it does not
make the case one, of circumstantial evidence; either in whole or
in part, that the nature of the provocation, and other extenuating
circumstances are to be gathered from collateral facts. This is the
distinction the law makes, about which we believe the authorities
are all agreed.

To say therefore, that because a few incidents of the crime have
to be gathered from circumstances, the crime itself being proved
directly,—that all evidence is more or less circumstantial, the
difference between the two species of proof being only in degree,
is to annul in one breath all the great maxims devised by the
wisdom of ages, for ascertaining the probative force of presump-
tive evidence. It is difficult to estimate the mischievous effect of
a few careless sentences, falling from a Judge of great eminence,
when they happen to be upon questions in reference to which the
mind is prone to lean upon authority, rather than to rely upon the
force of reason.
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We have said that were the accused, being in fact the guilty
agent, elects to make no disclosures, he stakes his life generally
upon the issue. We refer to what s, not to what ought to be.
For in every trial for murder upon circumstantial evidence, the
principal points of enquiry are the same as in cases of direct proof,
namely :—

1. Is the corpus delicti clearly proved ?

2. Is the accused identified as the guilty agent ? .

3. What was the character of the act? Was it committed
under circumstances of aggravation or extenuation, and in what
degree ?

The third point, which has respect to the degree of criminality
that characterized the act, is apt to be passed over with but slight
consideration, owing to the great and absorbing interest created by
the second point, involving the question of the killing—or, owing
more probably to the danger which the defence cannot but incur,
where they deny the act by making a stand upon its character.
To maintain that the accused had no hand in the death, and again
to maintain that the killing was under many circumstances of
mitigation, is to tread upon very dangerous ground, especially as
each mitigating circumstance is an item of evidence to strengthen
the hypothesis of the killing. -

But the duty of the juryis not changed by the embarrassments
of the defence. And if murder be classed into the first and
second degrees, and extenuated homicide added to these, as already
proposed, it will be impossible for the prosecution to ask for a
conviction of the higher grades of the offence, without proof to
warrant such a conviction. The burthen of proof is on the State,
not on the accused. If a verdict-of murder of the first degree is
demanded, the State must show that the killing was perpetrated in
such manner as to bring the crime within the definition of that
degree. Circumstances may do this, but without evidence of
some sort, such a conviction cannot be asked.

Now, when a case depending upon indirect or circumstantial
evidence is presented to a jury, the prosecution asserting with
great confidence, that the case has been proven, and the accused
ought to be convicted—the defence insisting with equal confidence
and sincerity, that the case is not proven, and the accused ought
to be acquitted—the authorities adduced conflicting, each party
reading the books supporting his own hypothesis—the Court
having no power to interfere—and the jury in the dark, with no
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guide to direct them, it is very proper that the rules which consti-
tute the landmarks of this important branch of the criminal law,
written out in plain language, and promulgated upon the authority
of the Legislature, should be at hand, enabling either party to say,
such is the law, and there is no escape from it.

The Commissioners have therefore made the attempt, very im-
perfectly it may be, to embody the true doctrines of this branch of
criminal evidence, so far as they find them settled upon reason and
authority, in rules as simple and as free from verbal niceties as 1s
compatible with a clear statement of the whole principle in each
case. The rules are by no means great in number, but cover
nevertheless, it is hoped, the whole ground of difficulty and uncer-
tainty, and together with the definitions of crimes and offences
already given, will, it is believed, enable a jury to dispose of any
case, arising under the criminal laws of Maryland_, without serious
embarrassment.

1. Circumstantial evidence is inferior in cogency
and effect, to direct evidence, and greater prudence
and caution should be observed in its application, as
also in the results deduced from it.

2. In every criminal trial depending upon circum-
stantial evidence, there are three principal points of
enquiry for the jury, namely :—

1st. Is the corpus delicti clearly proven ?

9nd. Is the accused clearly identified as the gullty
agent?

3rd. What was the character of the act? And in
what degree wasiit justified, extenuated or aggravated?

3. The best evidence shall be adduced of which the
nature of the case admits.

4, The burthen of proof is always upon the party
who asserts the existence of legal responsibility.

5. The burthen of proof shall in no case be thrown
upon the accused, and no defect or insufficiency in the
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proof of the prosecution, shall be supplied by any
probability that it is in the power of the accused to
prove his own innocence, or explain the circumstances
proven against him, by proof on his side.

6. The rule contained in the last preceding section,
shall not be deemed to destroy or lessen the effect of
the recent possession of stolen property, or other frui'ts
of crime, as a circumstance, tending in connection

with other facts and circumstances, to prove the guilt
of the accused.

The books on criminal evidence give us rules as to the burthen
of proof. A familiar instance of this in the old authorities, is that
of a dead body, recently deprived of life, being discovered with a
party by or near it, having in his hand a deadly instrument, in
which case, as the books inform us, such party is thrown upon: the
proof of his own innocence, or the burthen of proof of his inno-
cence is then cast upon him. Another instance is that of a party
found in possession of stolen goods, recently after they are stolen.
And here again he is required to prove that he came by them hon-
estly. In these and other like cases, if the accused can exonerate
himself he is acquitted, if not he is convicted and punished.

It requires however, but a slight consideration of these rules, to
demonstrate their rank injustice, because, in either case, in the
absence of exculpatory evidence, the conviction follows without
any proof of the party’s guilt. A man standing by the side of a
dead body, with a deadly weapon in his hand, is no proof that he
was the slayer. He may have been the friend of the deceased,
and have drawn from the dead body the dagger which another
may have driven into it. A thousand things might be true, each
of which would be consistent with his innocence, and stll the
accused, whose statement is carefully excluded from the jury,
unless it be against him, could have no power to prove one of
them.

So in the case where stolen goods are found in the possession of
the accused : such a fact is no proof that he is the thief. The real
delinquent may have thrust them into his pocket, or thrown them
into his window, to escape detection himself. The great objection
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to such rules is, that they are artificial and arbitrary, and made to
fit all cases alike. Whereas, every case ought to stand upon its
own circumstances, and the fact of the proximity to the dead body,
with the means of taking life, in the one case, or of the possession
of the stolen goods,in the other, while they may be regarded as
merc circumstances, and entitled to more or less Weight; according
to the complexion of the whole case, ought ncver to be regarded,
standing alone, as proof of guilt. The force of the recent posses-
sion of stolen goods, as a circumstance, is greatly increased if the
fruits of a plurality or of a series of thefts be found in the priso-
ner’s possession, or if the property stolen consist of a muldplicity
of miscellaneous articles, or be of an uncommon kind, or from 1ts
value or other circumstances, be inconsisfent with, or unsgited to,
the station of the party. Still the fact alone of the possession of
stolen goods, or that fact with these or any of these concomitants,
is but a circumstance, the weight of which is to be estimated by
the force of the whole series of circumstances taken together, this
being one of them.

The true, the humane, and the only just doctrine 1is, that crimi-
nality is never to be presumed, and that the whole proof of guilt
must be made out by the prosecution, otherwise the accused is en-
titled to hisacquittal. If the proof of a particular fact would free
the accused from the imputation of guilt, and if that fact be pecu-
liarly within his knowledge, and easily susceptible of proof by
him, and he fails or declines to furnish such proof; his guilt, full
proof of which being already adduced by the State, may the more
Justly be regarded as established. * But this, it will be observed,
still requires from the prosecution full proof of the party’s guilt,
without reliance npon the absence of proof on the part of the ac-
cuscd, as any part of the case which the State is to make out for
herself.

Mr. Wills thinks that the possession of the fruits of crime, re-
cently after it is committed, affords a strong and reasonable pre-
sumption that the party found in possession is the real offender,
and refers to the account given in Genesis (xliv—>5) of the discov-
ery of the silver cup in the sack’s mouth of the youngest of Jo-
seph’s brethren, to show that the force of this presumption has
been recognized from the earliest times. But certainly the case of
the silver cup, whatever evidence it may furnish of the juridical no-
tions entertained at the time, does not support the doctrine in ques-
tion; on the contrary,a morc apt illustration of its fallacy could

40
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not well be adduced. For the fact of the cup being found in the
Fusspssiun of the party wes indisputable, and his inahility to show
that he came honestly by it equally so, and yet we know that the
acoueed was innocent of all offence, But we haveinstances nearer
at hand, of the danger of relying upon such a rule ss proof of guilt.
Sir Matthew Hale mentions"the case of o man who was convicted
and exeeuted fur horse stealing, on the strength of hiz having been
found on the animal on the day it was stolen, but whose innocence
wis nfterwards made elear by the confession of the real thief, who
acknowledged that on_finding himself closely pursued, he had re-
quested the unfortunate man to walk the horse for Lim, while he
stepped nside on o necegénry occaston, and thus deeaped. A very
gimilar eonviction is mentioned by Mr. Wills himzelf, as having
oceurred in 1527, 0 which, howeéver, the fatal result was averted
by the discovery, before the party's expoution, thut he hind pur-
chased the stolen goods from the réal thieves, the day after the rob-
bery. Another like case is spoken of by Mr. Best, ns having oc-
curred in Scotland shout the same peried, Such mistikes have
ocaurred for the simple resson, that under such a rule they are
likely to occur, It secms strange that notwithstanding the admit-
ted infirmity of this rule, we should still find it upheld und promul-
gnted as n test of guilt by the ablest writers—upheld by them while
citing the instances of the sad results’ to which it lends. Itis true
the writers alluded to have surrounded the rule with certain pre-
cantionary exceptions; and aftor all, advise that it be applied with
gruat eoution, but & rule which requires s0 much caution, and
which, nﬁtwir.halllntling ull the eaution that enn be used, muast resalt
in eonvietng innocent men, exnnot be o good role.

In England many acts have been constituted legal presumptions
of guilt by statute—the statutes themselves throwing the onus of
rebutting such presumptions apon the party secueed ; such for ex-
nmple, as the making or possessing of paper, plates or dies; in-
tendid to imitite Exchequer bills; the pnssﬂasim: af ihrgm] bunlk
notes, or of marine stores, marked with the kiug‘s mark, nod other
acts of n like character. All of these acts, ns they were found
upon the stutute book, are reported by the English Commissioners
as part of their consolidetion of the eriminal law, bt they havene-
{:umpuuied the report with & statement of their own marked disap-
probation of such & rule.

The true rulo after all; is given by Mr, Best, who says, that “it
ig in ite churactor of o circumstance, Joined with others of & erimi-
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native nature, that the fact of possession becomes really valuable.”
And the Commissioners have aimed at giving to the fact of posses-
sion this simple effect and no more.

7. The mere conduct of a party—his being agitated
or the contrary, when charged with the commission of
a crime, can rarely, if ever, lead to inferences of his
guilt or the contrary, since it is impossible to say, how
men generally, still less how any particular man, ought
to behave under such circumstances.

In one case, that of Mary Blandy, tried in 1752 for the murder
of her father, a physician was allowed to state his opinion, that the
agitation which the prisoner had evinced, proceeded from no con-
cern for her parent, but from the apprehension of consequences to
Lerself. It is really difhcult to determine which was the most
culpable, the physician who could have the temerity to swear to
such an opinion, or the Court that could permithim to do so. Chief
Justice Shaw, on the contrary, in his able charge to the jury in Dr.
‘Webster’s case, uses this language :—¢ With regard to the conduct
of the defendant at the time of the arrest and since, it strikes us
that not much can be drawn from it. Such are the various tem-
peraments of people, such is the rare occurrence of an arrest for
this crime, who can say how a man ought to behave? How can
you say that he was too much moved or too little moved? Have
you had any experience how you would behavein sucha position?”
The mere behavior of a party when arrested or charged, depends
upon character, temperament, moral diathesis—it 1s different in
different men, and in the same man at different times. It may
arisc from caprice—from false judgment as to the manner in which
innocence ought to be evinced by the mere externals of conduct.
The behavior ought to be natural, but the difficulty is in saying
what is natural behavior for an innocent man, and again what is
natural behavior for a guilty man. And yet a criminal trial rarely
occurs, that this matter of behavioris not brought up for'discussion
before the Jury. If the accused was calm and unmoved at the
time of his arrest or charge, the prosecution relies upon it asa proof
of hardened guilt, while the defence insists with equal vehemence
that it is a proof of innocence. If he was greatly agitated—if he
turned pale—if he trembled and his knees smote together, itis.a
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certain sign with the prosecution that he is guilty, and just as cer-
tain a sign with the defence that he is not guilty. But the truth is
itis no sign at all, and should be left out of the discussion. It does
not properly constitute @ fact in the case. It may do harm, but
¢annot do good.

8. The probative force of circumstantial evidence is
in proportion to the number and concurrence of sepa-
rate and independent facts and circumstances, all point-
ing to the same conclusion. And this force is still
further augmented, if these separate facts and circum-
stances are proved by separate witnesses.

9. Where a number of independent circumstances
all point to the same conclusion, the probability of the
justness of that conclusion is not merely the sum of the
simple probabilities composing the chain, but is the
multiplied or compound ratio of them.

10. If the circumstancesare not independent of each
other, and all arise from one source, an increase in the
number of the circumstances does not increase the
probability of the hypothesis.

11. It is but a corollary from the rule contained in
the last preceding section, that two or more circum-
stances connected together by the relation of cause
and effect, or otherwise connected by natural or moral
association, are to be reckoned in estimating their force
as proof, as but one circumstance.

12. It is always unsafe to convict on the strength of
a single circumstance.

It is said of the late Jeremiah Mason, that he once commenced
an address to a jury in a capital case with these words :— Grentle-
men of the jury! You may think this man guilty. Even I may
thmk him so. But the question is, is he proven to be guilty 7
Mr. Mason was right in the doctrine which his words imply, for
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certainly every jury is under oath to obey the rules of law, and if
the conviction of an offender cannot be worked out by the applica-
tion of those rules, he ought to be acquitted, no matter what the
Jury or the world may think of his case. Buta Jury, as times go,
must be uncommonly intelligent, conscientious and staunch, to be
safely trusted by an advocate with the expression of such aisenti-
ment ; the great danger being, that if, from vague suspicion or
otherwise, they believe a party to be guilty, the rules of law, no
matter how positive they may be, will form but a slight barrier to
his conviction. And this particular rule, declaring it to be unsafe
to convict upon the strength of one circumstance, will be disre-
garded as often as any other. It may happen that the one circam-
stance is a very strong one, but how strong soceverit be, it isno
more than one circumstance, and the law declares that alone to be
an insuflicient ground for couviction. But the jury are convinced,
and what are theyto do? If they say not guilty, it is to acquit a
party whom they believe to be guilty. If they say guilty, it is to
convict him against the rules of law. The probabilities are, that
they will convict, and take the chances of hanging an innocent man.
The rule is one which juries may be tempted to set at nought, but
it is none the less a wise,safe and prudent rule, on that account.

It is the concurrence of many separate and independent circum-
stances, all pointing to the same conclusion, which constitutes their
proving power, and all writers agree, that this proving power
increases with the number of the independent circumstances, accord-
ing to a geometrical progression. “ Not to speak,” says Mr. Ben-
tham, “of greater numbers, even two articles of circumstantial
evidence, though each taken by itself weighs but a feather—join
them together, and you will find them pressing on the delinquent
with the weight of a millstone.” It is very clear that if the cir-
cumstances, while they are unconnccted with each other, are still
connected with the hidden fact, the improbability that these circum-
stances were fortuitous, increases not in a numerical, but in a mul-
tiplied ratio, with their number.

To ascertain therefore, the force due to one circumstance, we
apply the same process of reasoning inversely. In the case of Dr.
‘Webster there were nine independent circumstances, besides facts
of a corroborative character. Now if we cancel any one of these
circumstances, the effect is, to deprive the case not mercly of the
simple and separate support of that circumstance, but of the mul-
tiplied and geometrical force, which that one in combination with
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all the previous circumstances, brought to the support of the hy-
pothesis of guilt. And if this cancelling process is continued
through the series or chain of facts, down to the first fact, which
alone is left standing, it is evident, that by how much the proving
power was increased by the addition of any or of all of these cir-
cumstances, by so much is it weakened by the removal of all or
any of them from the case. And when at last, the evidentiary
circumstances are reduced to one, it is like the rod which the poor
Indian uses to direct him to better hunting grounds,—it will not
stand alone, and is just as likely to fall in the wrong as in the right
direction.

As this rule is a very important one, and may not in its practi-
cal application be duly appreciated, the Commissioners feel un-
willing to dismiss it, without an attempt to explain its specific

operation and effect.

‘When the whole evidence against an accused consists of but a
single circumstance, the defect of proof will be found to consist in
this, that the inferences deducible from that circumstance are at
large, there being nothing to fix the mind upon any one inference,
to the exclusion of all the rest. And the inferences which point
to a party’s innocence being greater in number, and each as proba-
ble in itself as the one which points to his guilt, the result is, that
there is not only no adequate proof upon which to found a convie-
tion, but the weight of the proof is in fact the other way.

If, however, we add another independent circumstance, not
growing out of the first, but pointing with it to the same conclu-
sion, we perceive the effect to be, not merely to strengthen the case
against the accused by an additional item of proof, but to exclude
from our consideration all the inferences deducible from the first
circumstance, but the one which points to the party’s guilt, and to
direct our thoughts exclusively to that. And the first circumstance
. reacts in like manner upon the second, by limiting our view to the
one inference, which we discover to be deducible from both.

And so by increasing the array of circumstances, their combined
probative force will be found to consist not in the mere cumulation
of circumstances, but in their reciprocal action and reaction upon
each other; the effect of such increase being to limit our view to
the one inference which is common to them all, the probabilities of
the truth of the one inference increasing in a compound ratio with
the number of the circumstances.
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The subject will be better understood if we apply this reasoning
to the faéts of some particular case. And we take for the illustra-
tion the case of William Richardson, who was convicted upon a
chain of circumstantial evidence, perhaps as full and satisfactory
as any reported in the books. The case is the more interesting
from its havmg furnished to Sir Walter Scott one of the principal
incidents in Guy Mannering.

In the autumn of 1786, a young woman who lived with her
parents in one of the rural districts of Scotland, was one day left
alone in the cottage, her parents having gone out to the harvest
field. On their return home a little after mid-day, they found their
daughter murdered, with her throat cut in a shocking manner, the
circumstances being of a character to exclude the presumption of
a death by suicide.

Here then is the corpus delicti clearly made out. The next thing
is to connect the murderer with it, and this we are to do by the
force of circumstances. But it must not be overlooked that our
purpose in analysing this case is to show, that out of the whole
array of cn-cumstances which were proved at the trial, and which
produced the conviction of Richardson, no single circumstance
standing alone, would be strong enough to furnish a legal or safe
assurance of his guilt.

1. Richardson was absent from his work on the day and about
the time of the murder, long enough to enable him to commit the
act.

From this one circumstance the inferences are :—That he might
have gone to the cottage and committed the murder. That he
might have gone in the opposite direction and been wholly innocent
of the murder. That he might have remained ncar the scene of
Lis work the whole time. That he might have been employed in
a thousand +ways, all consistent with his innocence. There is
nothing to limit our view to the first inference more than to any of
the rest, and all we can say is, that he might have committed the
murder, and this we could say without any proof at all.

2. On examination of the ground about the cottage, there were
discovered the footsteps of a person who had seemingly been run-
ning hastily from the cottage. The prints of the footsteps were
accurately measured, and an exact impression taken of them; and
it appeared that they were those of a person who must have worn
shoes, the soles of which had been newly mended, and which had
iron knobs or nails in them.
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At the funeral of the young woman all the men who were pres-
ent, to the number of sixty, were called into a room, and the shoes
of each taken off and measured. After going through nearly the
whole number, one at length was discovered wlich corresponded
exactly with the impression, in dimensions, shape of the foot, form
of the sole, and the number and position of the nails. The shoe
belonged to Richardson.

From this single circumstance the inferences are :—That Rich-
ardson was at or near the cottage at some time, for some purpose ;
or that some other person wearing his shoes, was there; and this
a person intending to commit the act might do, to escape detection
hiniself, and throw suspicion upon the owner of the shoes. That
the footsteps may have been made by some other person, wearing
his own shoes, but shoes like those of Richardson, it being proven
that shoes of that descriptidn were generally worn in that section
of country; the person who left the footsteps therefore, may or
may not have been Richardson, or if Richardson, he may or may
not have been the murderer.

3. The surgeons who examined the wound, were satisfied that it
had been inflicted by a sharp instrument, and by a person who must
have held the instrument in his left hand. And it was proven on
the trial that Richardson was left-handed.

The inferences here are :—Not that the man who committed the
act was necessarily left-handed, as a right-handed man may in the
struggle have found it convenient to use his left hand. But if it
were certain that the murderer was left-handed, we are not for that
reasomn, to seize the first lefi-handed man we find, and hang him for
the murder.

4. The footsteps were traced from the cottage by an indirect
road, through a quagmire or bog, in which there were stepping
stones. And it appeared that the person in his haste and confu-
sion, had slipped his foot and stepped into the mire, by which he
must have been wet nearly to the middle of his leg.

And the stockings of Richardson were found concealed in the
thatch of the apartment where he slepf, and appeared to be much
soiled, and to have some drops of blood on them. On examining
the mud or sand on the stockings, it corresponded precisely with
that of the mire or puddle adjoining the cottage, and which was of
a very peculiar kind, none of the same kind being found in that
neighborhood.
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The inferences here are :—That Richardson was at or near the
cottage, and that he made haste to leave it. That he may have
committed the murder, but the circumstance standing alone does
not amount to proof of the fact. It would be anything but a safe
rule which should declarc, that when a murder was discovered to
have been committed, any man who was found aftcrwards to have
been near the spot, and to have made haste to get away from it,
should be deemed to be guilty of the murder. An innocent per-
son coming suddenly upon the dead body, immediately after it was
deprived of life, might fear that if found in that situation, he wonld
be suspected of the crime, he would fly and conceal all traces of
his being there for that reason. Such things we know have hap-
pened, and may therefore happen again. The drops of blood on
the stockings may have been the blood of man or of beast. They
may, if ascertained to be human blood, have come from the party’s
own nose, as Richardson alleged was his case. The presence of
blood in any form, is one of those facts which, without the aid of
corroborating circumstances, are apt to mislead, but in reality do
not afford any reliable ground for criminative inferences,—with
such aid however, they are generally of terrible significance.

5. Upon opening the body, the deceased appeared to have been
some months gone with child. _

It came out that Richardson had been acquainted with the de-
ceased, who was of weak intellect, and had on one occasion been
seen with her in a wood, under circumstances that led to a suspi-
cion that he had had criminal intercourse with her; and on being
taunted with such connexion with one in her situation, he seemed
much ashamed and greatly hurt.

There are no inferences to be drawn from this circumstance
standing alone, sufficient to raise even a suspicion of guilt.

6. It was proved by the person who satnext him when his shoes
were measured, that he trembled much and secmed a good deal
agitated.

Here again the circumstance points to no reliable conclusion,
being equally insufficient to direct suspicion against the individual,
or to designate any particular crime. The shme may be said of
the false statement that he had not been absent all the day from
his work.

But when all these circumstances came to be brought together,
they produce in their combination an assurance of this man’s guilt,

as high as could result from a strong array of direct evidence.
41 .
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Now as to the manner in which an array of independent circum-
stances produce conviction upon the mind. We have said that
this conviction is effccted by narrowing the scope of enquiry as we
proceed in the investigation, and by limiting the mind to the con-
sideration of that one conclusion, deducible from each circumstance,
which we find to be deducible from them all. Itis almost impos-
sible to imagine any single circumstance, which, when étanding
alone, will not point to a variety of conclusions, and in such case
it is -equally impossible to select any one of these conclusions as
the true one, Tejecting all the rest. But if there be an array of
independent circumstances, and there is one conclusion to which
they all point, we are impelled by force of the coincidence alone,
to rest upon this as the true interpretation of the facts. Both ex-
perience and reason assure us, that if a number of circumstances
all follow each other in regular sequence and in proper order of
time, and in relation both to the crime and to the guilty agent, all
tell the same story, we may safely rely upon that story as true.
And so great is the improbability that each and all the circum-
stances are to be explained upon one hypothesis, and yet that
hypothesis not be true, that in relying upon such a conclusion we ’
should not in a thousand instances be once led into error.

Let the reader now turn back to the circumstances proved on
the trial of Richardson, as we have enumerated them, and he will
not fail to perceive, that while in reference to each of these circum-
stances standing by itself, numerous inferences may be predicated,
yet all may be so predicated with equal, or nearly equal confi-
dence, and that what we want 1is something to aid usin selecting
from the various inferences, the one which is true. And it is in
the addition of a second or third, or a greater number of circum-
stances, that we are supplied with this identical want. From the
fact that one inference which with others is deducible from the first
circumstance, is also deducible with others from the next, and again
from the next, and in like manner from each one throughout the
whole series, the mind is led to discard all other conclusions, and
rest satisfied upon that one which it perceives to be common to all
the circumstances, which conclusion it affirms to be the true one,
by force of the coincidence alone. It is contingent truth when we
set out upon the enquiry,—it is truth divested of all contingency
when we get through.

But we are not to forget that our business is with the probative
force of one circumstance standing alone, which we have said can
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in no case be sufficient to warrant a conviction. And we hope
now to be betfer understood when we say, that when the whole
proof consists of but one circumstance, the inferences are all at
large—they look to all points of the compass, and the truth may
lie in one direction as well as another. We may say in such a case,
that the accused may be guilty, and that is all we can say. The
law requires however, that to authorize a conviction we must be
enabled to say, that the accused must be guilty.

13. No person should be. convicted upon circum-
stantial evidence, where it appears to be in the power
of the prosecution to produce direct evidence.

14. To authorize a conviction upon circumstantial
evidence, the hypothesis of guilt ought to be established
as morally certain.

15. The guilt of the offender is established as morally
certain, when the known and ascertained facts so coin-
cide and agree with the supposition that the disputed
fact is true, as to render the truth of any other supposi-
tion, on principles of reason and experience, exceed-
ingly remote and improbable, and morally, though not
absolutely and metaphysically, impossible.

16. If any of the established circumstances be abso-
lutely inconsistent with the existence of the dlsputed
fact it cannot be taken as true.

17. If there be any reasonable doubt as to the real-
ity of the connection of the circumstances of evidence
with the factum probandum, or as to the completeness
of the proof of the corpus dilicti, or as to the proper
conclusion to be drawn from the evidence, it is safer to
err in acquitting than in convicting ; or, as the maxim
is more properly expressed, it is better that ten guilty
persons should escape, rather than one innocent man
should suffer.
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18. The corpus dilicti may be proved by circum-
stantial evidence, but it must be of a character to pro-
" duce a moral conviction in the minds of the jury, equi-
valent to that which is the result of direct evidence.

19. In all cases of homicide by poisoning, there are
two principal questions to be determined by the jury,
namely :—

Ist. Did the deceased «die of poison?

2nd. Was the poison administered by the accused,
or by his means?

20. Itis not essential that the proof of the death
having been caused by poison, shall be complete in it-
self; it may result from chemical tests, post mortem
appearances, and the moral conduct of the accused, all
united.

21. Itisnot essential that the particular poison which
caused the death should be made out, it is sufficient if
it be shown that the death was caused by some poison.

22. The prosecution should be required to produce
chemical evidence of the poisoning, in all cases where
such evidence was attainable, and wherever attainable,
it should be of the highest character, which, under the
circumstances, could conveniently be attained, and a
jury should not convict upon inferior chemical evi-
dence, where it was in the power of the prosecution

conveniently to furnish evidence of a more satisfactory
character. :

23. It is essential that the whole evidence shall es-
tablish as morally certain, according to the definition of
that term as contained in the fifieenth section hereof,
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that the death was caused by poison, and that the poi-
son was administered by the accused, or by his means.

24. In cases of infanticide, though the facts may jus-
tify extreme suspicion that the death was caused by
intentional violence, yet experience having shown that
such facts are in a vast number of instances consistent
with a death resulting from innocent or accidental
causes, the proof of the corpus dilicti should, in every
case of infanticide, be of a character to exclude every
other possible hypothesis than that of guilt.

Infanticide is treated as if it were a crime which a woman can
commit, but of which a man could not be guilty. The sin, the
shame and the penalty are all on her head. The world has con-
spired to make it so, and the law, in this respect, has followed the
bad example of the world.

The statute of 21, James I, which made the concealment of the
death of an illegitimate child by the motlier, conclusive evidence
of murder, unless she made proof by one witness at the least, that
the child was born dead, was repealed by the statute of 9, George
IV, after it had been permitted to run a career of cruel wrong for
two hundred years. [t is melancholy to think, that far from being
a dead letter on the statute book, this inhuman law was, during that
whole period, enforced by the bench, with the same stern disregard
of human sympathy, as if it were "a law made to punish the most
atrocious malefactors, and vast numbers of women were hurried
off to the gallows, for no other reason than that they were unable
to prove their own innocence. )

Apart from the consideration however, that the poor woman has
a partner in her sin, but none in her shame or in her punishment,
there are many reasons why we should deal tenderly with her even
where her guilt is manifest. In the hour of childbirth, when the
frame has been on the rack, and the mind is distracted with pain,
who can tell whether the act was not caused more by frenzy than
guilt ?

But even if the act be wilful, it is no proof that the offender is to
be classed with the most degraded or criminal of her sex. The
female whose sensibilities are less acute, because they have not
been refined by education or the character of her associations in
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life, will hug her infant and her shame both to her bosom, and the
thought will never enter her mind to destroy the one as a means of
preserving the other. And we have to rise higher in the scale of
,being, and we hope also in the scale of virtue, to find the mother,
who, to avoid the scorn of the world, and preserveeven the semblance
of a title to its respect, can be induced to lay violent hands on her
own offspring. The struggle, when it comes, must be terrible be-
tween the fear of shame and the natural instincts of maternal affec-
tiom, the strongest which are known to the human heart. But no
tenderness is shown her on this account. Among some of the most
enlightened nations of the world, it has been deemed wise to give
to the parent the power of life and death over his own children.
But it is man that makes the laws, and woman, whatever they be,
is compelled to obey them.

CHAPTER XVII.

CRIMINAL PROCESS.

It is the purpose of the Commissioners to recast such portions
only of the existing criminal process and procedure, as in their
opinion require amendment, leaving the residue of both systems to
remain as they are,

1. Whensoever any complaint shall be made before,
or it shall otherwise come to' the knowledge of, any
Justice of the Peace, that any person has committed
any criminal violation of the law, within the County or
City for which he shall be commissioned, or that any
person has committed any offence out of the jurisdic-
tion of such Justice, but is now within it, he shall
thereupon issue his warrant, and cause such offender
to be brought before him, or before any other Justice
of the Peace of the same City or County.

2. It shall be lawful for such Justice to issue his
warrant as aforesaid, or any such warrant, on a Sunday
as well as any other day.
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3. Such warrant ‘may be directed to the Sheriff, or
to any Constable by name, or to all Constables of the
County or City within which it is to be executed, and
shall state in brief terms, the offence, with the name or
other description of the offender; and command the
officer to whom it is directed to apprehend the offen-
der, and bring him before the said Justice of the Peace,
or any other Justice of the said County or Clty, to
answer the said charge or information.

4. Such warrant may be executed by apprehending
the offender within the said County or City, or upon
fresh pursuit, within any other County or City of this
State, and no objection shall be taken or allowed to
any such warrant, for any defect therein in form or
substance.

5. If the offender shall not be found within the said
County or City, it shall be lawful for any Judge of this
State, upon being satisfied that the said warrant is
genuine, to back the same by making and signing an
endorsement thereon, authorising the execution thereof
upon the offender, wherever he may be found within
this State, and the said warrant so backed shall be a
sufficient authority for all Sheriffs and other officers
within this State, to arrest the offender, and to carry
him before the Justice of the Peace who first issued
the said warrant, or before some Justice of the Peace
of the County or City wherein the crime may be al-
leged to have been committed. Provided that nothing
herein contained, shall be construed to prevent or ren-
der illegal the arrest of such offender, upon fresh pur-
suit in any County or City of this State, without the
warrant being backed by a Judge as aforesaid.
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6. When the warrant is issued in a County or City
other than that in which the charge ought to be tried,
and the offender is apprehended in virtue thereof, the
Justice of the Peace before whom the accused is
brought shall, by warrant, commit him to an officer,
whose duty it shall be to convey the party to the
County or City in which such trial is expected to be
had, and shall there take him before some Justice of
the Peace of such last mentioned County or City, to
be dealt with according to law.

7. Whenever a party is brought before a Justice of
the Peace, in any of the modes hereinbefore men-
tioned, and the evidence adduced shall be sufficient,
standing uncontradicted and unexplained, to raise a
strong suspicion of the party’s guilt, it shall be the duty
of the said Justice to commit such party to the jail of
the County or City, or other place of confinement,
until discharged therefrom by due course of law.

8. Provided, that for any offences other than treason,
murder, rape or arson, the Justice of the Peace of the
County or City in which the trial of the said charge is
expected to be had, may, in his discretion, admit such
party to bail, upon his procuring such surety or sureties
as, in the opinion of such Justice, will be sufficient to
ensure the appearance of the accused at his trial.

9. And where any person has been so committed
for any offence bailable by a Justice of the Peace as
aforesaid, it shall be lawful, at any time afterwards,
and before the first day of the term of the Court at
which the accused is expected to be tried, for the
Justice who signed the warrant of commitment, in

his discretion to admit the accused to bail in the man-
ner aforesaid.
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10. If the said committing Justice shall be of opin-
ion that the accused ought to be bailed, he may certify
on the back of the warrant or commitment such his
opinion, and the amount of bail which ought to be
required, in which case it shall be lawful for any other
Justice of ghe Peace of the County or City, to admit
the accused to bail in the sum so endorsed.

11. In all cases where a person already in prison,
shall be admitted to bail as aforesaid, the Justice so
bailing shall lodge with the keeper of the prison a war-
rant of deliverance, requiring the said keeper to dis-
charge the person so bailed, if he be detained for no
other offence, and thereupon the said keeper shall
forthwith set the said party at liberty.

12. When all the evidence offered before the Jus-
tice of the Peace shall, in his opinion, be insufficient
to raise a strong suspicion of such person’s guilt, he
shall forthwith order the accused to be discharged.

13. Provided, that no Justice of the Peace shall
admit any person to bail for treason, murder, rape
or arson, nor shall any such person be admitted to
bail, except by order of a Judge of some one of the
QCircuit Courts, or of the Court of Common Pleas,
or Superior or Criminal Court of the City of Balti-

more.

14. Any of the Courts of this State, or in vacation
any Judge thereof may, in their discretion, admit to
bail for any crime whatsoever, at any time before con-
viction.

15. When a Justice of the Peace has refused to
bail, it is still in the power of the Court or Judge to
42
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have the party brought up on habeas corpus, and to
admit him to bail.

16. A Court or Judge, in acting upon the question
of bail, may be influenced to bail or not, by the nature
of the transaction, the character of the offence, the
probability of a speedy trial or the contrarﬁ’ the length
of imprisonment of the party, either past or prospec-
tive, by the health and bodily condition of the accused,
by the existence of disease or contagion in the commu-
nity or the prison where the party is confined, and by
any like considerations.

17. A party shall be deemed to be out on bail until
he is put in charge of the jury empanelled to try him,
at which time he shall be deemed to be surrendered
into the hands of the Court, and his bail to be dis-
charged; provided, that in case no verdict shall be
rendered by any jury in his case, or in the event of a
new trial granted him, it shall still be in the discretion
of the Court, or any Judge thereof in vacation, to
admit him to bail.

Opinions are divided in reference to the power to bail. It is
maintained by some, that the Courts of law in term time, or the
Judges thereof in vacation, may, in their discretion and according
to the circumstances, hold to bail in all cases whatsoever, either
before or after bill found. Others, conceding it to be a matter of
discretion, deny that such discretion can be legally exercised in
treason, murder and other enormous felonies, and in no case after
bill found. There are still others who deny the existence of any
discretion, and who hold broadly that bail is absolutely ousted in
all the higher grades of offences, and in all offences high and low,
after bill found. The four walls of a prison, as the phrase is, being
the only legal security in such cases for the party’s appearance.
But the weight of authority is believed to be vastly in favor of the
opinion, that the Courts or Judges may bail in any and every case
before conviction,
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In England all doubts on the subject have been removed, by the
recent statute of 11 and 12 Vic. c. 42, by which many of the above
provisions in regard to criminal process are suggested, and which
provides, that in all cases of felony, and in certain misdemeanors, a
Justice of the Peace may take bail at the time of the examination, or
after commitment and before the term of Court when the party is
to be tried. But that no Justice of the Peace shall bail for treason,
nor shall any person charged with that offence be bailed, except by
order of one of her Majesty’s Secretaies of State, or by the Court
of Queen’s Bench at Westminster, or a Judge thereof in vacation.
All offences are therefore bailable in England, and all offences ex-
cept treason and some special cases of misdemeanor, are bailable
by a Justice of the Peace, either before or after commitment.

By the code of Virginia, a County or Corporation Court may
bail in offences not punishable with death or the penitentiary, or if
so punishable, only in cases where the suspicion of guilt is’but
slight. But where the offence is so punishable, and there is good
reason to believe the party guilty, he shall not be bailed by a Jus-
tice or Justices either in or out of Court. But a Circuit Court, or
the General Court, or any Judge thereof, may admit any person to
bail before conviction.

The Commissioners think however, that where the suspicion of
guilt is but slight, the party should be discharged, and that the
question whether the party is to be admitted to bai or committed,
can only arise where the evidence against him shall be sufficient to
raise a strong suspicion that he is guilty of the offence charged
against him. .

The duty of the magistrate in deciding questions of bail, is both
delicate and responsible. To delay or refuse bailin a bailable case,
is an offence by the common law, as well as by the statute West. I
and the %kabeas corpus act of 31, Char.II. It is declared moreover,
by both the old and the new Declarations of Rights of this State,
that excessive bail ought not to be required, while on the other
hand if the magistrate take insufficient bail, he is liable to be fined
if the criminal doth not appear. 4 Bl. 297.

Itis most proper perhaps, on the party’s own account, that no
evidence should be received on a question of bail, but that which
is inculpatory, lest the decision should go forth and be received by
the community as a trial of the case, and a decision upon the merits,
If the decision be in the party’s favor, and he is admitted to bail,
it may possibly aid him on his trial. But if the decision should be
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adverse, and bail be refused after a full hearing of all the party’s
witnesses, it will go abroad as full notice to grand and petit juries,
to the press and the community, that the Judge has heard the case
and passed judgment upon it. And the solemn opinion of a Judge,
especially if he be a man standing high in the public confidencé,
may give an unhappy direction to public opinion, and public opinion
has hanged many a man. The Commissioners have not thought it
wise to limit the Judge or the party to inculpatory evidence. If
the accused shall choose to take the risk of showing his whole case,
he should be at liberty to do so. '

CHAPTER XVIII.

HABEAS CORPUS.

1. The writ of habeas corpus shall be granted forth-
with by any Circuit Court, or by the Court of Common
Pleas, or Superior or Criminal Court of the City of
Baltimore, or by the Judge-of either of the said Courts
in vacation, to any person who shall apply for the same
by petition, showing by affidavit or other evidence,
probable cause to believe that he is detained without
lawful authority.

2. The writ shall be directed to the person in whose
custody the petitioner is alleged to be detained, and
made returnable as soon as may be, before the Court
or Judge ordering the same.

3. The writ may be served on the person to whom
it is directed, or, in his absence, on the person having
the immediate custody of the petitioner.

4. If any person upon whom such writ is served
shall, in disobedience thereof, fail to bring the body of
the petitioner, with a return showing the cause of his
detention, before the Court or Judge, for three days
after such service, or when he has to bring the peti-
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tioner more than twenty miles, for so many more days
as shall be equal to one day for every twenty miles of
such further distance, he shall forfeit to the petitioner
three hundred dollars.

5. It shall be the right of the petitioner to controvert
the truth of the return of such writ, or to aver any
matter repugnant thereto, or in avoidance thereof,
whereby it may appear from all the circumstances of
the case, that there is not a. sufficient cause for such
detention. And the Court or Judge shall, either in
behalf of tlie petitioner or the person making such re-
turn, issue subpeena or subpena duces tecum and pro-
cess of attachment if requisite to be enforced as the
like process may be enforced in Courts of Law, in
order to compel the attendance of witnesses or the pro-
duction of papers before the said Court or Judge, that
it may be determined from all the testimony adduced,
including the said return, whether the petitioner shall
not be forthwith discharged.

6. If it shall be made to appear to the satisfaction of
the Court or Judge, that there is probable cause for
believing that the person detaining the petitioner is
about to remove him from the place where he is de-
tained, or that he will evade or not obey the writ, the
Court or Judge shall order to be inserted in such writ,
a clause commanding the Sheriff to notify and serve
the writ on the person to whom it is directed, and to
cause the said person immediately to be and appear
before the said Court or Judge, together with the peti-
tioner and the cause of his detention, and the Sheriff
shall, immediately - upon the receipt thereof, execute
the same, and carry the said person with the petitioner
before the said Court or Judge, who shall proceed to
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enquire into the cause of the detention, and to decide
thereupon in the manner aforesaid.

7. If the Sheriff to whom any writ of habeas corpus
may be delivered, shall neglect or refuse immediately
to proceed to execute the same, or to bring before the
Court or Judge the person to whom the same shall be
directed, together with the body of the petitioner, he
shall forfeit to the petitioner the sum of five hundred
dollars.

8. The Court or Judge before whom the petitioner
is brought, after hearing the matter, both upon the
return and the other evidence adduced, shall either
discharge or remand the petitioner, or admit him to
bail, as may be legal and proper.

* The aforegoing sections will be found to contain the essential
provisions of the acts of 1809, c. 125, 1813, ¢. 175, 1819, c. 137,
1826, c. 223, thrown however into a condensed, and it is hoped
an improved, form.

9. Any person arrested and either imprisoned or
held to bail, upon any criminal charge, who shall not
be indicted at the term next succeeding his arrest,
shall, if the accused be in prison, on the last day of such
term, be let out on bail, and if such accused party shall
not be both indicted and tried at the second term after
such arrest, he shall be discharged from imprisonment
or his bail released, as the case may be, unless it shall
appear to the Court that material witnesses for the
State have been enticed or kept away, or are prevented
from attending by inevitable accident, or unless the
delay have been occasioned at the instance and for the
accommodation of the accused.
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10. It shall not vary the effect of the provisions con-
tained in the last preceding section, that the cause has
been removed for trial to another county or judicial
circuit. Provided, if the cause be so removed upon
the suggestion of the accused, the time for the indict-
ment to be found, and also for the trial to be had, as
mentioned in said section, shall be extended for such
length of time as shall be equivalent to the delay occa-
sioned by such removal.

These latter provisions are suggested by the seventh section of
the habeas corpus act of 1809, omitting, however, that provision
thereof which requires a petition or prayer in open Court, the first
days of the term, in order to make the law available to the party.
It is impossible for any one to foresee, when the term commences,
whether or not any improper delay is to occur during its continu-
ance, in the proceedings of the prosecution. Yet the remedy of
the accused in the event of such delay, is made by the act to de-
pend upon his power to know beforehand that it will occur.
Similar provisions exist in the laws of Pennsylvania and Virginia,
and it is believed in those of many of the other States. :

CHAPER XIX.
A CORONER’S INQUEST.

1. A Coroner’s inquest shall not be taken except in
cases where it may be necessary.

2. A Coroner’s inquest is necessary whenever, upon
the discovery of a dead human body, the cause of the
death shall be unknown, and there is reason to believe
that the death was occasioned by violence, or by the
criminal act of some person unknown.

It is unnecessary when the cause of the death is
known, or where, if unknown, there is no reason to
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suspect or believe that the death was the result of
violence or any criminal act.

3. Intaking an inquest the points to which the atten-
tion of the Coroner and his jury shall Be directed are ;

Ist. What was the cause of the death?

2nd. If there shall appear to be good reason to be-
lieve that the death was caused by violence, or by the
criminal act of some person ; then, who is that person ?

4. In reference to the first point, the Coroner shall,
if in his judgment the case shall require it, have power
to summon to testify before the jury, the best medical
and surgical witnesses within the reach of his process,
and also to have the body or any part of it subjected to
the best chemical tests which are attainable.

5. In reference to the second point, he shall examine
all the surrounding circumstances, and all such wit-
nesses as may have any knowledge touching the case;
and the whole of the examinations shall be taken down
in writing, and with the inquisition of the jury shall be
lodged with the Clerk of the proper Court, to be laid
before the Grand Jury at the term of the Court which
shall happen next thereafter.

6. The Coroner shall have power to summon wit-
nesses to attend before him, at such time and place as
he may direct.

7. Where any person is charged by the inquest with
the commission of the offence, the Coroner may issue
a warrant for his apprehension, in the same manner as
a Justice of the Peace, but such warrant shall be made
returnable before a Justice of the Peace, and shall be
proceeded in by him as in cases where a charge has
been made before such Justice. :
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8. In cases where the Coroner shall think there is
good reason for so doing, the proceedings before the
inquest may be secret.

If the Questio‘were asked, what is the use of a Coroner’s in-
quest, it might be difficult to answer it. It was originally a pro-
ceeding had for the ascertainment of the rights of the crown, which
became entitled to certain forfeitures called deodands in all cases
of death by violence. But after all such barbarous exactions have
ccased to be legal or respectable, or in a community where they
never cxisted the public have but little interest in a Coroner or his
jury. The ifquest is called together generally when the public
mind has been thrown into excitement by some sudden event, and
in the contagion of such excitement, without anything like a calm
investigation of the facts, and upon all sorts of evidence, legal and
illegal, the jury say that the deceased came to his death by the
hands of this man or that man, and the newspapers, upon the au-
thority of what they choose to term a solemn verdict, proclaim it
to the world that this man or that man has been guilty of an awful
murder. The whole evidence, to aggravate the evil, is taken down
and published, the public mind becomes fixed in the one idea of the
party’s guilt, and when the accused comes before a Court and jury
to take his trial, it is to find that he has already been tried and
convicted.

A Coroner’s inquest never acquits. Their duty is, not according
to the ancient theory of the procecding, to ascertain the Instrument
of the death, and the value to which the crown has become enti-
tled by the catastrophe, but passing over all such considerations,
they go regularly to work to try the individual suspected, and just
as regularly to find him guilty. Then let him prove his innocence
if he can.

It is the duty of Justices and other conservators of the peace, to
examine into the cases of individuals charged with or suspected of
crime, and to commit for trial or discharge according to the char-
acter of the case. The duties of the Magistrate are the necessary
and appropriate preliminaries to the trial of offenders, and they
have this to recommend them, that if a man is not guilty, or the
evidence not suffigient to warrant his detention for trial, he is dis-
charged. But the Coroner’s jury convict a man who is absent,
upon evidence with which he is not confronted, and neither com-

mit nor discharge him.
43
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Still a Coroner’s inquest may be of use when the question whether
a death has been caused by violence, or by any unlawful means, or
by casualty, is in doubt; and where, if a homicide has been com-
mitted, the guilty agent is neither known nor suspected. In such
cases the Magistrate cannot act, for his busincss g to deal with those
who are brought before him charged with, or under strong suspi-
cion of crime. In such cases the Coroner and his jury may per-
adventure bring the crime and the perpetrator of it to light, so that
the Magistrate may act upon the case.

There is but one crime, however, of which the Coroner has cog-
nizance, and that is the crime of homicide, because anciently it was
in cases of death by wviolence that the King was ent'uled to his for-
feiture. With cases of treason, arson, rape, robbery, burglary and
other heinous offences, the Coroner has nothing to do. The ordi-
nary machinery for arresting offenders and bringing them to justice
in such cases, is found amply sufficient. And the reason why we
have the assistance of the Coroner and bis jury in cases of homicide
alone at the present dé.y is, that in barbarous times the King was
entitled to the instrument of death as his forfeiture, and the Coro-
ner’s business was solely to enquire of its value.

But if the proceeding is convenient to some extent, and for this
reason should be permitted to escape the hand of reform, yet
where the cause of the death is known, as where two fight in the
public street and one of them is killed, of what earthly use is a
Coroner and his jury? The Magistrate can do his duty in such a
case, as well without the assistance of the Coroner as with it.
Certainly the Coroner is not called upon to do that which the Mag-
istrate is to repeat without variation after him. Both are not ne-
cessary to do the same identic'al thing.

CHAPTER XX.

OF SEARCH WARRANTS.

1. If there be complaint on oath that personal pro-
perty has been stolen, embezzled, or obtained by false
pretences, and that it is believed to be concealed by a
person or by persons who shall be narﬁed, in a partic-
ular house or place, it shall be lawful for any Justice of

~ the Peace, before whom such complaint and oath are
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made, if satisfied that there is reasonable cause for such
belief, to issue his warrant to search the house or place
specified for such property.

2. Upon like complaint on oath, according to the
nature of the case, the Justice of the Peace, if satisfied
that there is reasonable cause therefor, shall issue a
warrant to search specified places for the following
things :

I1st. Counterfeit or spurious coin, forged bank notes,
and other forged instruments and writings, or any tools,
dies, plates, materials or machines for making them.

2nd. Any book or other thing containing obscene
language, or any print, picture, figure or description,
manifestly tending to corrupt the merals of youth, and
intended to be sold, loaned, circulated or distributed, or
to be introduced into any school or place of education.

3rd. Any gaming apparatus or implements used,
kept or provided for unlawful gaming, or in any place
resorted to for unlawful gaming.

3. The warrant shall direct the officer to whom it is
directed to seize such stolen "property or other unlaw-
ful articles or things, and bring the same with the per-
son in whose possession they may'be found, before the
Justice issuing the same. .

CHAPTER XXI.
CHANGE OF VENUE.

1. Inall presentments or indictments pending in any
of the Courts of this State, the Judges thereof, upon
suggestion In writing by the State’s attorney or prose-
cutor for the State, or by the accused, as the case may
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be, supported by affidavit or other proper evidence,
that a fair and impartial trial cannot be had in the
Court where the said presentment or indictment is de-
pending, shall order and direct the record of proceed-
ings to be transmitted to the Court of an adjoining
County for trial, whether the said suggestion be made
before or after issue joined, or whether such adjoining
County be within the same judicial circuit or not.

The new Constitution (art. 4, sec. 28,) gives the right of removal
in respect of criminal cases to"an adjoining County, whether it be
within the same circnit or not; adding however the proviso that
the suggestion shall be made before or during the term in which
the issue may be joined,  and that such_further remedy in the pre-
mises may be provided by law, as the Legislature shall Jrom time
to time direct and enact.’

Some difliculty has 4risen in regard to the meaning of this pro-
viso, in reference to the extent of the power which was intended
to be reserved by it to the Legislature. It has been supposed by
some, *that such further remedy in the premises” means simply,
that as far as thc Constitution goes its provisions shall stand, and
that the legislative power is limited to such remedies as are addi-
tional to those of the Constitution. That the removal must there-
fore take place before or during the term in which the issue is
joined, and that a law authorizing a removal afterwards would be
void. If this be the true meaning of the proviso it is an unfortunate
one, because the necessity for removing a case is never so urgently
felt as after a trial has been had, and the whole community, having
heard all the evidence and the discussions upon it, have taken
sides either for or against the accused. Itis important therefore,
that the power of removal in this one respect at least shall be
changed, if the Legislature have the power to do so. :

The question then is, has the Legislature such a power? We
think it has, and that it was not the intention of the Convention to
deny it this very power. ; L

‘We think indeed the question has been decided. The act of
1804, chap. 55, sec. 2, itself a constitutional provision, provided
that, upon suggestion, the rccord should be transmitted to the
Judges of any County Court “within the district Jor trial,”’ and
like the new Constitution it contained the proviso,  that such _fur-
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ther remedy may be provided by law in the premises, as the Legisla-
ture shall from time to time direct and enact.” And the act of 1849,
ch. 518, having provided that a case might be removed to any
“adjoining judicial district for trial,”’ the question came up for
decision, whether the Legislature had not transcended its powers ?
In opposition to the law, the view was of* course, that as the Con-
stitution had expressly limited the right of removal to some other
Court within the district, reserving to the Legislature the power to
provide such ¢further” remedy as it might deem proper, 1t was
not within the reserved power, but repugnant to it, to extend the
right of removal to a Court without the district. That the effect of
the act was to displace the remedy contained in the Constitution,
and to put in its room another and a different remedy. But the
Court held that the proviso had no such narrow mcaning as the
onc contended for, but was  designed to confer on the Legislature
the power to regulate at will, the subject of removals.” 2 Mag. 274.
" If the language of the proviso were, ¢ that such remedy may be
provided by law, as the Legislature may deem proper,” the whole
subject of removals would be, beyond question, within its power.
The restriction, if there be one, is in the word ¢ further.” But the
Court of Appeals have said that that word imports no restriction
upon the legislative will; that the right of removal, as cohtained
in the Constitution, was intended to stand until other and different
regulations were made by law.

A law curtailing the right of removal would not be valid. This
was decided in the case of The State »s. Dashiel, 6 H. & J. 268.
The Legislature have no power to abrogate or narrow the right of
removal, but it may extend or enlarge it. And this was the mean-
ing intended to be expressed by the terms, “further remedy in the
premises : "’ being equivalent to a power to eniarge the remedy, and
remove from it all restrictions.

And this construction of the Constitution is the most appropriate
to the character of the subject. It was intended to make the great
right of removal a part of the fundamental law, by which the right
itself should be placed beyond reach of the Legislature, reserving
to that body the power to modify and enlarge the right, as cxperi-
ence should from time to time dictate as wise and proper.

2. Either party intending to remove the cause to
another County for trial, shall make his suggestion,
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supported by affidavit or other evidence, before any
juror is sworn on the panel, and not afterwards.

3. The right of removal shall exist, notwithstanding
anything contained in the last preceding section, in
cases where the jury have been discharged on account
of not being able to agree of their verdict, or where,
from any other cause, no verdict is rendered, and also
after a new trial has been granted after verdict.

In the case of Price vs. The Statc, 8 Gill, 295, the Court of Ap-
peals held, that the suggestion by the Attorney General for a re-
moval of the cause, did not come too late after eleven jurors were
sworn, and the case was removed at that stage of the proceeding
and tried in another County—and this too in a case of murder.
The soundness of this decision, as a construction of the act of
1804, ch. 85, has been much doubted, and the Commissioners, with
all the respect which they sincerely entertain for the late Court of
Appeals, feel compclled to join in these doubts.

The grue foundation of the right of rcmoval is, that there may
be public excitement or prejudice where the facts arose, to avoid
the effect of which onsthe trial, the privilege of changing the venue
is given to either party, upon his own suggestion and affidavit
merely. But the vice of the decision in Price vs. The State is, that
the power of removal is conferred by it upon either party, where
no public excitement or prejudiceis alleged or prctended, but where
the sole object is to get rid of a jury, the complexion of which,
after a part of it, perhaps the greater part, have becn sworn, is not
liked by the party making the suggestion.

Now that the power of removal ever was intended to be used as
a means of objecting to a jury, and of setting aside a whole panel
save onc, for no other reason than that the party may not like it,
we cannot believe. We cannot bclieve it, because the law has
provided its own mcans of challenging and objecting to jurors and
juf‘ies, and this i1s not one of them. The law declares that the
accused in cascs of treason, shall be entitled to thirty-five peremp-
tory challenges, and to twenty in cascs of felony. But was it ever
intended that the accused should have all his peremptory chal-
lenges, and all his challenges for cause, and afterwards through
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this right of removal, the further right of setting aside the panel,
without giving any reason for it ?

Let it be remembercd that the State has no right of challenge
except for cause; but that for cause, she may challenge the whole
array or the separate jurors, and have triers appointed to dctermine
whether they stand indifferent to the partics—or may examine each
juror upon the voire dire. Beyond this the State has no night
to interfere with the selection of the jury. Can it therefore be
believed, that a power should be conferred upon the State which
should override all the rights given to the accused—which should
virtually confer upon the prosecution in the trial of criminal cases,
rights which have always been carefully and jealously withheld
from it, and all this by a law in which the power in question is not
mentioned at all? The thing is impossible.

The decision referred to turns upon the meaning of the word
«trial.”” Thc cause, it is said, is to be removed to another County
Jfor trial, and it must therefore be removed before the trial or any
part of the trial is had in the Court ordering the removal. And
the Court starting with this assumption, determine that the trial
could not be said to have commenced until the whole panel was
sworn.. Therefore either party may remove at any time before
the twelve jurors have been sworn on the panel. But this reason-
ing is merely fanciful, and the Court have resorted to meanings
and distinctions which never were in the mind of the law makers.

Ifit had been proposed to the Legislature to pass a law, author-
izing either party to remove the cause after all the jury save one
had been sworn, and that the affidavit for the removal should con-
form to the fact “that the party did not like the jury so far as
sworn,” and prayed for the removal for that reason, it is not con-
ceivable that one man in the Legislature would have voted for it.
And yet this is the very thing which the law makers have been
made to say by construction.

There is nothing said in any of the provisions on this subject,
either legal or constitutional, in reference to the particular stage of
the cause in which the removal shall be had. They simply declare
that the cause may be removed to another County for trial.

1If it were asked therefore, at what stage of the proceeding a
party shall be held to have made his election to take his trial where
the facts arose? what must be the answer? That he has deter-
mined his election when the Clerk has said to him :—*“These good
men that you shall now hear called, are those which are to pass
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between the State of Maryland and you on your trial ; if therefore
you will challenge them or any of them, you must do so as they
come to the book to be sworn, and before they are sworn, and you
shall be heard.” One man comes to the book—the prisoner says
“swear him,” and he is sworn. Has he made his election or not ?
Could he say to the Court I do not like this jury, and for the

chance of getting a better one, will remove my cause to another
County ?

The construction referred to give this right to the accused. But
it does more—it gives the same right to the State, to take chances
for a better jury by breaking up the trial and running off to another
County, the State having by law no right except for cause shown,
to interfere in the selection of the jury at all.

CHAPTER XXII.

EMPANNELING THE JURY.

. In trials for treason or felony, the question
whether a juror stands indifferent to the parties,
shall be determined in one of two modes :—

Ist. By examination on the voire dire.

2nd. By triers.

2. When the juror is examined upon the voire dire
he shall, before he comes to the book to be sworn in
chief, be examined on oath as follows :—

1st. Have you any conscientious scruples in regard
to capital punishment ?

If the juror answer that he has, and that he would
not convict a person of an offence punishable with
death, he shall be deemed disqualified.

If he answer that he has no such scruples—or that
although opposed to, capital punishment he would
nevertheless, should the testimony warrant it, convict

a person of a capital offence, he shall then be further
questioned :—
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ond. Have you formed or expressed any opinion as
to the guilt or innocence of the accused ?

If the juror shall answer that he has not, he shall
be competent. ;

If he shall answer that he has either formed or
expressed an opinion, he shall then be asked the
further question :—

3rd. Are you conscious of any bias or prejudice on
your mind, either for or against the accused ?

If he shall answer that he is not, he shall be deemed
competent.

If he shall answer that he is so conscious, he shall
not be sworn on the panel.

3. Where either party shall elect to have triers
appointed, he shall move the Court to that effect.
Whereupon the Court shall, if no juror be sworn,
appoint three persons as triers. If one juror be
sworn, the Court shall appoint two persons who, with
the one juror, shall be the triers. If two jurors be
sworn, the Court shall appoint one person; and after
three jurors are, sworn, the Court shall appoint three
persons from the number sworn, who shall be the
triers.

4. The juror whose indifference is in question, shall
be a competent witness before the triers.

5. The majority of the triers shall be competent to
find the juror indifferent or the contrary.

6. There shall be no debate upon the evidence
before the triers. .

7. In no case shall triers be appointed after a juror
has been examined on the voire dire.

44
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The impartiality of a juror is tested in one of two modes. The
one is by triers, the other by putting him upon his veire dire and
taking his own oath for it. But it is not competent for a party to
resort to both modes, for besides the great consumption of time it
would occasion, the practice does not seem to be right or proper in
itself, that a gentleman who comes into Court to take his part.in
the administration of justice, and who has no interest or stake in
the trial, should be first put upon his oath as to the state of his
mind in reference to the parties, and if his answers are not alto-
gether acceptable, that witnesses should be called up to contradict
his oath. The party ought to know whether he is willing to trust
the juror on his oath or not. If he is unwilling to trust him, let
him demand the appointment of triers. But when he elects to
make the juror the judge of his own impartiality, the answers of
the juror ought to be final. To take both chances, apart from its
injustice to the juror, is more than the party ought to claim.

The principle of such a practice is wrong for another, and still
more substantial reason, which is, that from the very nature of the
interrogatories put uponthe voire dire, it is impossible that any per-
son save the juror himself shall be able to know whether he has
told the truth or not.

He is asked whether he has formed or expressed an opinion?
He answers that he has formed or expressed an opinion from
newspaper accounts of the case. He is again asked whether he
is conscious of any bias or prejudice upon his mind, either for or
against the prisoner? He answersthat he is not. Who can con-
tradict him? To whom can it be known whether he speaks the
truth or not? His own examination goes deeper than the investi-
gations of the triers. He speaks of the state of his mind at the
time he comes to the book : by what means are the triers to arrive
at a knowledge of that subject matter. To prove ‘that he has pre-
viously expressed himself in strong language, does not prove that
he is not now speaking the truth; and it is therefore of necessity
that when he is made the judge of his own impartiality, his answers
must be final,

In England the mode of trying a challenge to the favoris by the
appointment of triers. They do not swear a Jjuror upon the zoire
dire. That is aproceeding purely American, but is believed to be
a good practice.

8. Every person indicted for treason shall be entitled
to thirty-five peremptory challenges, and every person
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indicted for felony shall be entitled to twenty peremp-
tory challenges.

9. Tt shall be the right of the accused first to deter-
mine whether the juror stands indifferent to the parties,
either by triers, or upon the voire dire, and afterwards
to exercise his right of peremptory challenge.

10. No challenge of a juror shall be allowed the
State except for cause.

CHAPTER XXIIL
THE INDICTMENT.

1. If, in any trial for felony, any variance shall ap-
pear between the statement in the indictment and the
evidence offered in proof thereof, in the name of the
County or place, or in the name or description of any
person, or other name or description whatsoever, it
shall be lawful for the Court, if it shall consider such
variance not material to the merits of the case, and that
the accused cannot be prejudiced . thereby, in his de-
fence on such merits, to order such indictment to be
amended, according to the proof, by the Clerk or other
officer of the Court, in every part thereof which it may
become necessary to amend, on such terms as to the
postponement or continuance of the cause as the Court
shall think reasonable. And after such amendment the
trial shall proceed, whenever the same shall be pro-
ceeded with, in the same manner as if no such variance
had occurred. And thereupon such amendments shall
be made by the Clerk or other officer, under the direc-
tion of the Court, by endorsement of the same on the
said indictment. '
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2. In making out a formal record for any purpose
after such amendments, such record shall be made out
in the form in which the indictment was after the
amendment was made, without taking any notice of the
fact of such amendment having been made.

3. In any indictment for murder it shall not be ne-
cessary to set forth the manner in which, or the means
by which the death was caused, but it shall be suffi-
cient to charge that the accused did feloniously, wil-
fully, and of his malice aforethought, kill and murder
the deceased. And the jury may, upon such indict-
ment, bring in a verdict against the accused for murder
of the first degree, murder of the second degree, ex-
tenuated homicide, or negligent homicide.

4. In any indictment for forging, altering, stealing,
embezzling, destroying or concealing, or for obtaining
by false pretences, any instrument, it shall be sufficient
to describe such instrument by any name or designa-
tion by which the same may be usually known, or by
the purport thereof, without setting out any copy or
fac simile thereof, or otherwise describing the same or
the value thereof.

any averment in any indictment as to any instrument,
whether the same shall consist wholly or in part of
writing, print or figures, it shall be sufficient to describe
such instrument by any name or designation by which
the same may be usually known, or by the purport
thereof, without setting out any copy or fac simile of the
whole or any part thereof.

6. In any indictment for forging, altering, offering,
disposing of or putting off, any instrument whatever,

\

5. In all cases wherever it shall be necessary to make -
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or for obtaining any property by false pretences, it shall
be sufficient to allege in the indictment and prove on
the trial, that the accused did the act with intent to
defraud, without alleging or proving the intent of the
accused to defraud any particular person.

7. 4f, upon the trial of two or more persons indicted
for jointly receiving any property, it shall be proved
that one or more of such persons separately received
any part of such property, the jury may convict such
of said persons as shall be found to have received any
part of such property.

8. Whereas it frequently happens that the principal
in a felony is not in custody or amenable to justice,
although several accessories to such felony or receivers
at different times of stolen property, the subject of such
felony may be in custody or amenable to justice. It
shall, in all such cases, be lawful for any number of
such accessories or receivers to be charged with sub-
stantive felonies in the same indictment, notwithstand-
ing the principal felon shall not be included in the same
indictment, or shall not be in custody or amenable to
justice.

9. Several counts may be inserted in the same indict-
ment against the same person, for any number of dis-
tinct acts of stealing not exceeding three, which may
have been committed by him against the same person,
within the space of six calendar months from the first
to the last of such acts, and to proceed therein for all
or any of them.

10. If, upon any trial for larceny, it shall appear
that the property alleged to have been stolen at one
time, was taken at different times, the State shall not,
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by reason thereof, be required to elect, upon which
taking it will proceed, unless it shall appear that there
were more than three takings, or that more than six
calendar months elapsed between the first and last of
such takings; and in either of such cases, the State
shall elect to proceed for such number of takings, not
exceeding three, as appear to have taken place within
the period of six calendar months from the first to the
last of such takings.

11. In every indictment in which it shall be neces-
sary to make any averment as to any money or any
bank note, it shall be sufficient to describe such money
or bank note simply as money, without specifying any
particular coin or bank note: and such allegation, so
far as regards the description of the property, shall be
sustained by proof of any amount of coin, or of any
bank note, although the particular species of coin of
which such amount was composed, or the particular
nature of the bank note, shall not be proved.

12. In every indictment for perjury, it shall be suffi-
cient to set forth the substance of the offence charged,
and in what Court or before whom the oath or affirma-
tion was taken or made, without setting forth the
particular proceeding or any part thereof, in which the
oath or affirmation was taken or made, and without
setting forth the commission or authority of the Court
or person before whom such offence was committed.

13. In any indictment for subornation of perjury, it
shall be sufficient to allege the offence of the person
who actually committed such perjury, and then to -
allege that the defendant unlawfully, wilfully and cor-
ruptly did cause and procure the said offence in manner
and form aforesaid to be committed.
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14. No indictment for any offence shall be held
insufficient for want of the averment of any matter
unnecessary to be proved, nor for the omission of the
words “‘as, appears by the record,” nor of the words
“with force and arms,” nor of the words “ against the
peace, government and dignity of the State,” nor for
the insertion of the words “against the form of the
statute,” instead of ¢ against the form of the statutes,”
or vice versa, nor for that any person mentioned in
the indictment is designated by a name of office or
other descriptive appellation instead of his proper
name, nor for omitting to state the time at which the
offence was committed, in any case where time is not
of the essence of the offence, nor for stating the time
imperfectly, nor for stating the offence to have been
committed on a day subsequent to the finding of the
indictment, or on an impossible day, nor for want of
a proper or perfect venue, nor for want of a proper or
formal conclusion, nor for want of, or imperfection in,
the addition of any person accused, nor for want of
the statement of the value or price of any matter or
thing, or the amount of damage, or injury, or spoil, in
any case where the value or price, injury or spoil, is
not of the essence of the offence.

15. Every objection to any indictment for any formal
defect apparent on its face, shall be taken, by demurrer
or motion, to quash such indictment before the jury
shall be sworn, and not afterwards; and every Court
before which any such objection shall be taken for any
formal defect, may, if it be thought necessary, cause
the indictment forthwith to be amended in such par-
ticular by the Clerk or other officer of the Court, and
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thereupon the trial shall proceed, as if no such defect
had appeared.

16. In any plea of former conviction or former ac-
quittal, it shall be sufficient for the party accused to
state that he has been lawfully convicted or acquitted,
(as the case may be,) of the said offence charged in
the indictment.

CHAPTER XXIV.
SOME MISCELLANEOUS RULES.

1. In the arraignment of the prisoner the Clerk shall
say, “ A. B. stand up and hear your charge,” without
requiring him, either in the arraignment or charge, to
hold up his hand.

2. When, in a criminal case, the jury are kept to-
gether beyond the day on which they are empanneled,
the Court shall direct the Sheriff-or other proper offi-
cer to furnish the jury with suitable board and lodging,
during the time they may be so confined, the expenses
thereof not to exceed a dollar per day for each juror,
to be paid by the proper County or City.

3. The oath of the bailiff to the petit jury in a crim-
inal case, shall be as follows:—* You shall well and
truly keep this jury together in some convenient room,
without meat or drink, bed or bedding, except under
the direction or permission of the Court; you shall
suffer no person to speak to them, nor shall you speak
to them yourself, unless to ask them if they have
agreed of their verdict, without the leave of the Court.
So help you God !’
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CHAPTER XXV.
NEW TRIAL AND APPEAL.

1. The Courts shall have power in all criminal cases,
including cases of treason and felony, to grant new
trials, as well for errors of the jury upon questions of
law as of fact, and for misbehavior in the jury, fraud in
procuring the verdict, and because of material evidence
discovered since the trial, but no new trial shall be
granted when the verdict is one of acquittal.

By the law of England, and if the subject were carefully looked
into, perhaps by the law of Maryland also, the power of the Courts
to grant new trials in criminal cases, does not extend to cases of
treason and felony, butis confined to offences of the grade of mis-
demeanor. (See 6 T.R. 619, 1 East. Rep. 143.) The reason for
this rule is not given, and no satisfactory reason, it is believed, can
be given forit: for certainly if the right to granta new trial exist
in any case, it ought to exist where the liberty or the life of a citi-
zen may, in absence of such right, be unjustly and illegally sacri-
ficed.

It has been made a question whether, since the adoption of the
new Constitution, making the jury in criminal trials the exclusive
judges of thelaw as well as fact, the Courts have any power to
interfere with their verdict for error or mistake, merely in law.
But no difficulty is perceived in the objection. The power of the
Jjury to find upon the law since the new Constitution, is not more
exclusive than it always was to find upon the facts, yet such exclu-
sive power to find upon the facts never was supposed to be any ob-
jection to the power of the Court, to grant new trials for errors of
the jury in judging of the facts. The doctrine of new trials has
always conceded the exclusive power of the jury over the facts of
the case, but it concedes also the power of the Court where injus-
tice has been done by the mistake or misjudgment of the jury, in
regard to the facts, to set the verdictaside and give the party a
chance of another jury.

The existence of the power to grant new trials does not imply a
tight in the Court to reverse the decision of the jury. The verdict

45 i
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is set aside because the Court think it decidedly wrong—but the
Court cannot render such a verdict as it may think right. The
Court simply says, that this verdict must not stand—and that is all
it docs say or can say. The Court can say this, where the verdict
is wrong, on account of a misconception by the jury of the law, as
well as for mistake of fact, and the fact that the jury are the exclu-
sive judges of either or both, is no objection to the exercise by the
Court of its power to grant new trials—that bemg a power s1mp]y
to annul what has been done on account of a clear mistake or mis-
conception of law or fact.

The constitutional prowswn rendering the j Junes wholly mdepen-
dent of the Courts, both in regard to law 'and fact, was only in-
tended to regu]ate proceedings during the trial. It was not intended
to compel the Courts to render judgment upon every verdict,
whether the Court is satisfied with it or not. And certainly no cit-
izen whois put upon his trial for a crime, will feel it to be an unne-
cessary assurance of his safety, that the Court shall be vested with
a clear and well defined power, to set aside the verdict if it be
against him, and granthim a hearmg before another jury, lfhe shall
be able to show that the verdict is clearly contrary to law, or
founded upon an evident mistake of the facts.

Prudent men may well feel distrustful of a total prohibition of
the interference of the Courts with the juries in criminal cases,
and as, under the Constitution, there i1s no mode in which the cor-
rective power of the Court can be exercised, except through the
medium of new trials, the duty of the Legislature is the more ur-

gent to regulate the whole subject of new trial upon an enlarged
and well defined basis.

2. There shall be an appeal to the Courtof Appeals
as of right, from every decision of the Court refusing
to grant a new trial, on account of error, misconcep-
tion or mistake of the jury in matter of law, but no
right of appeal shall exist upon the refusal of the Court
to grant a new trial for error, misapprehension or mis-
take of the jury in matter of fact.

3. Either party shall be entitled to appeal from any
decision of the Court upon demurrer, motion to quash

the indictment or any count thereof, or in arrest of
judgment,
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4. A writ of error shall not be necessary or used in
any case, and the proceeding to an appeal shall be as
is hereinafter mentioned.

5. Either party alleging error in the decision of the
Court upon demurrer, motion to quash, or in arrest of
judgment, shall deliver to the Clerk a memorandum in
writing, in form following, or to the like effect:

Stute

Ry

(Here

Indietment (or presemfiend) for
A.‘ E.IB atate the offence.)

The Btate (or prisoner or troverser as the ease may be) says
there 18 errorin the decision of the Ceurt, in overruling {or grant-
ing as the case may be) the demurrer, (or motion to quash, or in
arrest of judgment, as the case may be) and for this he prays an

sppeal,
Signeid A, B,, Attorney for the State,

(or C. D., for prizoner or traverser.)

6. The accused, alleging error in the refusal of the
Court to grant him a new trial, shall make out a bill of
exceptions, in form following, or to the like effect:

(Here

Bty } Indictment (or presentment) for

,e'I:E;B. stating the offence.)

Atthe trial of this cause, the State proved that (here state the
fucts connected with the point raised, and necessary to its elucida-
tion in & general way, without stating the testimony in detail, or
the names of the witnesses.)

And the aceused proved that (state the ficts as above.)

The verdict of the jury being amainst the aceused, he moved the
Court for a new trial, upon the ground that (here state the ques-
tion of law in the decision of which the error of the Court ia
alleged.)

And the Court having refused to grant a new trial for the reason
alleged, the accused prays an appeal, and that the Court will sign
thie his bill of exceptions.

The day of 18

(Place of the Judge's signature.)
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7. The Judge shall sign the bill of exceptions, pro-
vided the statement of the facts proved, and of the
question raised and decided upon the motion for a new
trial, are correctly set forth.

8. The appeal shall be prosecuted to the term of the
Court of Appeals which shall happen next thereafter,
or to the term of the Court of Appeals then in session,
if conveniently may be.

9. The arguments of counsel in criminal cases in
the Court of Appeals, shall be in print and in pam-
phlet form, unless the Court of Appeals, by special order,
shall agree to hear the argument of any particular case
ore tenus.

10. In all cases of appeal, the execution of the
sentence shall be suspended, until the case has been
decided by the Appellate Court.

11. The Court of Appeals shall give preference to
appeals in criminal cases, which shall be heard and
decided as soon as conveniently may be after the record
is sent up, whether the appeal have been taken in term
time or vacation of the Court of Appeals.



